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Standards of Conduct in the Navy: A Primer 


Captain Keith D. Lawrence, JAGC, USN* 
Lieutenant Commander Robert E. Coyle, JAGC, 
USN** 


The standards of conduct for Government personnel have been 
the focus of intense attention for the past several years—both 
within and without the government. As a result of that scrutiny, 
departmental directives have been highlighted and clarified. 
Critical to an effective program of ensuring the highest standards 
of conduct by naval personnel is the requirement that command- 
ing officers and other heads of activities conduct seminars, 
courses of instruction, or utilize other instructional methods 
appropriate to ensure that personnel understand the standards of 
conduct as they apply to them. In this article, the authors present 
a survey of statutory and regulatory bases for the standards of 
conduct and illuminate, in particular detail and by example, the 
standards as they apply to naval personnel. 

THIS ARTICLE is intended to be a nontechnical guide to the De- 
partment of the Navy standards-of-conduct program. The article, while 
keyed to the current departmental Instruction, Secretary of the Navy 
Instruction 5370.2G of 4 August 1977, Subj: Standards of Conduct,’ is 
intended to be a discussion of the general topic not limited to the Instruc- 
tion. Particularly, this article interprets and expands the guidance pro- 
vided by the directive and is offered as a starting point when trying to 
apply the standards to a particular situation. 

When SECNAVINST 5370.2G became effective on 26 August 1977, 
commanding officers and heads of activities assumed several new re- 
sponsibilities and retained numerous old ones in connection with the 
Department of the Navy standards-of-conduct program. One such re- 
sponsibility has been singled out for treatment in this article— 
subparagraph 8.c.(1). 





*Captain Lawrence is currently serving as Chief, Navy-Marine Corps Trial Judiciary, 
Office of the Judge Advocate General of the Navy. He received the B.A. degree at 
Willamette University in 1953, the J.D. degree from the same University in 1956, and the 
LLM fiom New York University in 1973. He is a member of the bars of Oregon, the 
Supreme Court of the United States, and the United States Court of Military Appeals. 

**Lieutenant Commander Coyle coauthored the article while serving as Head, Finance 
Branch, Office of the Judge Advocate General of the Navy. He received the B.A. degree 
from Valparaiso University in 1963 and the J.D. degree from Valparaiso University School 
of Law in 1966. He is a member of the bars of the Supreme Court of the State of Indiana, 
the Supreme Court of the United States, and the United States Court of Military Appeals. 
1. 42 Fed. Reg. 43071 (1977) (to be codified in 32 C.F.R. Part 721) (hereinafter SEC-- 

NAVINST 5370.2G). Hereinafter, all Secretary of the Navy Instructions are referred to 

as SECNAVINST. 
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In subparagraph 8.c.(1) of the Instruction, commanding officers and 
heads of activities are made responsible for 


the continuing dissemination of the applicable information in this instruction to all naval 
personnel within his organization at least semiannually, in a manner which will ensure 
familiarity and compliance with the pertinent provisions of this instruction by all person- 
ee 


Three items in this requirement should be noted: (1) although the Instruc- 
tion envisions a continuing effort to educate personnel regarding the 
demands of the standards of conduct, minimally acceptable compliance 
requires semiannual dissemination; (2) only “pertinent provisions” need 
be disseminated; and (3) there is no definition provided for the word 
“‘disseminate.”’ The first is not a new requirement; it was in the predeces- 
sor edition of the Instruction.” The second is new, however, and consti- 
tutes a focusing of the former requirement. Formerly, all personnel were 
required to receive instruction in all portions of the standards whether or 
not the subject matter applied to them.* Because the old requirement 
wasted time and effort without an appreciable benefit, the pointless 
aspect of the requirement was eliminated. Now, only those matters which 
the personnel are likely to encounter in their particular assignment need 
be disseminated. For example, when addressing service personnel in the 
lower enlisted grades, ordinarily it would not be necessary to discuss the 
duties of the various levels of command, the filing requirements for 
statements of affiliations and financial interest, or the report of post- 
retirement employment, and several other items would require only cur- 
sory attention. 

But, whether cursory or complete, at least a semiannual ‘“‘dissemina- 
tion”’ is required. It is the further purpose of this article to provide a 
resource for use in the preparation of this “dissemination” in the field. 
“Dissemination” is a carryover from the prior Instruction. It is a word that 
was carefully chosen because it did not dictate any particular method for 
educating personnel but, rather, left with each commanding officer the 
discretion to choose the particular means that would best suit his situa- 
tion. The goal is to “ensure familiarity and compliance with the pertinent 
provisions” of the standards, and any method that will accomplish this 
end is acceptable. Lectures, films, video-tapes, serialized plan of the day 
announcements, spot announcements on Armed Forces or shipboard 
radio or television, distribution of a synopsis of the requirements, or some 
other practical and effective method or combination of methods may be 
used. Inasmuch as compliance with this requirement is covered in both 
administrative inspections and audits, however, it must be recognized 
that mere lip-service to the dissemination requirement will be in- 
adequate. In most instances, a variety of approaches will be required. 





2. Secretary of the Navy Instruction 5370.2F of 6 May 1976, Subj: Standards of conduct, 
par. 8.b.(1), 32 C.F.R. Part 721 (1976). 
3. Id. 
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Mere parroting of the instruction may furnish a good foundation, particu- 
larly if it is found that personnel have not retained the copy they received 
from the initial indoctrination into the Instruction, but it is unlikely that 
such “dissemination” will fulfill the requirement unless supplemented by 
other educational methods. 

The Instruction itself furnishes a logical outline for any complete pres- _ 
entation. It starts by stating its purpose and applicability, proceeds with 
a general discussion of the policy and basic precepts underlying the 
standards, and then discusses specific matters—first those that are advi- 
sory or derived from other Instructions (such as the prohibition against 
preferential treatment and acquiring conflicting financial interests, mem- 
bership in associations, equal opportunity, and reporting and resolving 
suspected violations), and then those that are compulsory. These latter, 
compulsory items are gathered together in paragraph 6 of the Instruction. 
It was the intent of the drafters that these requirements be stated with 
such specificity that they would be a basis for criminal prosecution or 
administrative action if required. Toward this end, it should be noted that 
these items are directed to each individual for compliance, rather than to 
the command in general, and that they deal with matters that are appli- 
cable to all personnel to one degree or another. The Instruction then 
concludes with matters of less general application: the responsibilities of 
various command levels, the procedures for monitoring conflicts of inter- 
ests, and other administrative matters. 


PURPOSE OF THE STANDARDS 


Ethical conduct commensurate with (or, often, superior to) the moral 
and cultural climate in which we live has always been a basic tenet of 
military conduct. The amount of attention devoted to the topic has, 
however, varied. As the pendulum of public interest in violations of the 
standards swings from neglect to over-reaction and back again, so does 
the action taken in the military to ensure compliance with the standards. 
Needless to say, consistent with the current intensive public attention 
that is being focused upon the conduct of public officials, military au- 
thorities are also acutely aware of infractions of the standards and are 
demanding more strict compliance and more responsible enforcement. 
To this end, the Instruction seeks to define acceptable conduct and to 
establish the procedures for monitoring and ensuring compliance. For the 
most part, the rules set forth are not new. There are some innovations 
designed to secure better understanding and compliance, but the basic 
requirements remain constant. The most noticeable change is outside the 
Instruction. It is the strict interpretation and enforcement activity that we 
have seen over the last several years that is new (or renewed), and that is 


the genesis of the great amount of attention that is currently focused on 
this subject. 
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There is no segment of the military community that can be free from 
the effects of this focusing of attention. Whether civilian employee or 
active-duty military, if an individual is a part of the Department of the 
Navy—including its special and its nonappropriated-fund-instrumentality 
employees—the instruction is applicable to that person. Even retired 
personnel and members of Reserve components are covered by certain 
sections of the Instruction. For the majority of civilian and active-duty 
military personnel, however, the provisions with the most impact are 
those found in the paragraphs dealing with general policies and specific 
regulations. 

BEDROCK STANDARDS FOR NAVAL PERSONNEL 


After a century and a half of patch-work legislative and executive 
action in the field of standards in governmental action, the Congress, in 
October 1962, passed a comprehensive bribery, graft, and conflicts of 
interests bill.4 Three years later, on May 8, 1965, President Johnson 
signed an Executive Order ° which prescribed standards of ethical con- 
duct within the Executive branch. These two documents provide the 
basic ground rules for the military standards. 

The Executive Order lists six general prohibitions: 

(1) using public office for private gain; 

(2) giving preferential treatment to any person or entity; 

(3) impeding Government efficiency or economy; 

(4) losing complete independence or impartiality; 

(5) making a Government decision outside official channels; or 


(6) acting in any way which adversely affects the confidence of the public in the integrity 
of the Government. 


These six prohibitions are particularly worthy of note because they 
provide the broad themes which may resolve many situations that are not 
discussed anywhere else. It is normal procedure, in trying to resolve a 
standards-of-conduct problem, to consult the specific guidance in the 
SECNAV Instruction. If the answer is not there, however, the proper 
resolution may be found in one of the six general mandates. Of the six, 
the second and sixth proscription are applicable most frequently. Pro- 
scription (2) is determinative in many instances dealing with the use of 
personnel, property, and facilities. A local organization may ask to use a 
theater for a piano recital, a politician may ask to come aboard to visit 
during a campaign, or a local charity may ask to use a picnic facility. In 
each of the instances, the proscription against giving preferential treat- 
ment may be determinative. If the commander is willing to grant all 
requests for the same use by similarly situated persons or organizations, 
and assuming the authorization is otherwise legally unobjectionable, he 
may authorize the use. If he is not willing to do so, he must deny the 
request in order not to give preferential treatment. 

4. Act of 23 Oct 1962, Pub. L. No. 86-849, 76 Stat. 1119. 
5. Exec. Order No. 11,222, 3 C.F.R. 167 (1964-1965 compilation). 
4 
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Each of the six prohibitions is preceded by the admonition that person- 
nel shall avoid any action which might result in or might reasonably be 
expected to create the appearance of the existence of the specified pro- 
scription. If there is any one part of the standards that sets the tone for the 
whole, it is this phrase from the Executive Order. It is not enough to 
protect against patent violations of the standards; personnel are also 
required to refrain from any acts or decisions which could give the 
appearance of a violation to a reasonable person. 

At this point, it is appropriate to underline a fundamental distinction 
drawn in the standards. The prohibition of the Executive Order relating to 
appearances of conflicts of interests has been included as a matter of 
general policy in paragraph 5 of SECNAVINST 5370.2G, not paragraph 
6. The significance of this treatment is that paragraph 6 is directly and 
immediately applicable to each officer and employee of the Department 
of the Navy without the need for further implementation. Paragraph 5, on 
the other hand, establishes broad standards that must be applied to a 
particular situation by the appropriate supervisor and commanding of- 
ficer concemed. Therefore, the direction to avoid appearances of con- 
flicts of interests, while applicable to all personnel, takes definition from 
and is enforceable only through the orders of the appropriate superiors in 
the chain of command. It is imperative that all fully understand what is 
required by the prohibition so that the intent behind the standard may be 
met, and that the standard may be applied uniformly. 

What is the standard to be used in determining when an appearance of 
a conflict exists? It is important to respect the underlying purpose of the 
standard: ensuring public confidence in the integrity of the government. 
Therefore, it is from the vantage point of a reasonable member of the 
American public that the act or affiliation must be viewed. The irue 
nature of a particular situation is irrelevant. The act or affiliation should 
be viewed with the knowledge that is common to the community whose 
perception is being evaluated. The standard does not require that the 
person who perceives a violation base that perception on the same knowl- 
edge, background, or predilection as the govemment official who per- 
formed the act or made the decision. The public may be completely 
ignorant of the motives or requirements that precipitated the act or 
decision; yet, so long as the perception of members of the community is 
reasonable, the act or decision is proscribed. This test might be difficult 
to apply in many situations were it not for the additional requirement that, 
if a doubt arises regarding the propriety of an act, the act should not be 
undertaken. Therefore, unless it is fairly clear that the American public 
will recognize the propriety of the act or affiliation if it were made known 
to them, the act or affiliation should not be undertaken. Finally, while 
each member and employee of the Department of the Navy has the 
responsibility to conform his behavior to the standards, he should report 
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the existence of a conflict or the possibility of the existence of a conflict to 
his appropriate supervisor for evaluation and disposition. This step, 
alone, will go a long way toward avoiding any appearance of prohibited 
self-dealing. 

That is a tall requirement, but it is also fairly descriptive of the climate 
found today in standards of conduct. We ere in an era of expansive 
application, strict interpretation, and literal compliance. Actions are 
tested “in the sunshine,”’ and the standards to be met are high. Add to 
this the fact that having acted in good faith will not be a defense for one 
who, in fact, violated the standards, and the stage is set. Within this 
framework, it is probably not over-cautious to hold as a basic rule that no 
matter how strict a particular standard may seem to be, it is probably 
meant to be just that strict. “When in doubt. . . refrain” is not only good 
advice, it is a requirement in many situations. ’ 


AFFILIATIONS AND FINANCIAL INTERESTS 


Rule: Naval personnel shall not engage in any personal, business, or professional activ- 
ity, or receive or retain any direct or indirect financial interest, which places them in a 
position of conflict between their private interests and the public interests of the United 
States related to the duties or responsibilities of their official positions. 


This rule, commonly called the rule against conflicts of interests, 
constitutes the heart of the standards. It is, at once, the most difficult of 
the standards to describe, and the most demanding. It is also the stand- 
ard in which violations are the most difficult to perceive. Together with 
the prehibition against the acceptance of gratuities, it is the most fre- 
quently misinterpreted, the most ardently discussed, the most casually 
(and perhaps innocently) violated, and the most generally applicable of 
the prohibitions. Over the last few years, newspapers and naval reports 
of investigation have been replete with violations or alleged violations of 
conflicts-of-interests standards, and many a promising career has been 
hampered by an indiscretion or a failure to recognize such conflict. The 
action taken to redress most of these wrongs generally has been 
administrative—lettcrs of reprimand, suspensions, changes of assign- 
ment, and the like—but in the more egregious cases, criminal charges 
have been brought and convictions obtained. 

The rule is not difficult to state, but there are times when it is particu- 
larly hard to realize that one is violating it. Simplistically put, anytime a 
person has to worry about what his official decisions will do to his own 
financial well-being, that person has a conflict of interests. Most people, 
of course, will worry about the caliber of their performance, and poor job 
performance can certainly have an economic impact. It should be obvi- 
ous, however, that a desire to do a good job is not the conflict that is 
proscribed. What is of concern can be reduced to two essential elements. 
If one can (1) improve his private financial interests by (2) selecting one 
choice over another in the exercise of his official duties, a conflict exists. 
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Perhaps the fact that the private and governmental interests are both best 
served by the same decision should be considered to obviate the conflict. 
This is not, however, a proper conclusion. While it may well obviate the 
criticism, the potential for conflict and, equally important, the appear- 
ance of conflict, survive. The fact remains, one should not continue in a 
position where anything but his best performance on behalf of the gov- 
ernment is available without the hindrance of an actual or apparent 
conflict of interests. 

It is well to note that paragraph 6 of the standards discusses conflicts of 
interests in terms of financial interests. These interests may be those of 
the spouse, or a minor child, or a member of the household—they are still 
considered to be the interests of the naval person under scrutiny. The 
emphasis on financial interests reflects the fact that there is a specific 
statutory proscription against financial conflicts.* While this basis for the 
standard is important, it is not the only one, however, nor should it be. 
Reasons to serve an interest other than the government’s are more varied 
than just financial interests. Assume that an officer is in command of a 
base and his adult son is seeking a contract on that base. Or that a 
contracting officer's married daughter faces illness unless she can stay in 
a particular climate and her father can keep her there by seeing that the 
son-in-law gets a contract. While these situations do not come within the 
prohibition of paragraph 6, they do present prohibited conflicts of inter- 
ests. This points up a warning that applies whenever one is trying to make 
a determination of right and wrong under the standards: do not place too 
much reliance on neat classifications. The standards of conduct are a 
group of interrelating rules—no one rule applies in a vacuum. One look- 
ing only to paragraph 6 to define conflicts of interest will miss the 
interrelating prohibitions on doing anything which results in, or which 
might create the appearance of, the government employee giving pref- 
erential treatment, losing complete impartiality, or taking action that may 
decrease public confidence in the integrity of the government. 

Even within a financial framework, conflicts can arise out of an infinite 
number of possibilities. Some are obvious: a contracting officer owns 
substantial stock in the company with which he is contracting, receives a 
kickback from each transaction with a particular company, confers busi- 
ness upon his wife’s store, or buys Navy sedans from a dealer who will 
add one for the buyer’s personal ownership at no additional cost. It is 
difficult to see how anyone could enter such transactions honestly believ- 
ing such acts do not violate the standards of conduct. But there are less 
obvious violations that are, nevertheless, equally prohibited. A command- 
ing officer who buys government supplies from a local firm has a conflict 
if his son, who lives with him, is trying to obtain employment with the 
firm. A Navy Exchange buyer has a conflict if he is offered a discount on 
his personal purchases from the supplier—even if it is the same discount 





6. 18 U.S.C. § 208(a) (1970). - 
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that the Exchange receives. A superintendent of shipbuilding whose wife 
is personal secretary to the shipbuilder has a conflict because of the 
appearance that the wife is hired only to appease the superintendent. A 
gate guard has a conflict of interests when he sees his wife approaching 
his inspection station. A commanding officer who draws his own name 
out of the drum at a charity raffle has a conflict—no amount of good faith 
is going to overcome the perception of connivance. 

Recognizing a conflict is only the first step, however, under the stand- 
ards. The next logical question is what to do about it. The premier 
requirement in all cases is to report the matter. Whether the conflict is 
obvious or only a possibility, whether it seems insignificant or moment- 
ous, the appropriate supervisor (that next official in the chain of authority 
who is best acquainted with the duties of the person concerned) must be 
advised. Once that is done, the burden shifts. It is up to the appropriate 
supervisor to take the next step. He has four alternatives. In logical 
sequence, he should first determine whether a conflict or the appearance 
of conflict exist and, if so, what kind of conflict, e.g., conflict of financial 
interest, affiliation, actual or apparent. If the conflicting private interest 
of the naval person is financial—regardless of size—it is a conflict which 
must be resolved in accordance with the statutory prohibition found at 18 
U.S.C. § 208(b). Such resolution requires reporting thesmatter to the 
official responsible for appointing the individual to his government posi- 
tion. This report should contain a complete description of the financial 
interest and the resolution recommended by the appropriate supervisor. 
Only after the appointing official determines, in writing, that the financial 
interest is not so substantial as to be deemed likely to affect the integrity 
of the services which the government may expect from such officer or 
employee, may the individual involved participate in any official action 
with regard to the entity in which he has the financial interest. The only 
current exceptions to this requirement are financial interests which con- 
stitute shares in a widely-held diversified mutual fund or regulated in- 
vestment company. 

It is not easy to determine what interests—financial or otherwise—are 
not likely to affect the integrity of the person’s government service. The 
criteria are far from definite. Keeping in mind the perception of the 
public, however, it is possible to state some of the variables that must be 
considered. The particular job of the employee is important. Does he deal 
directly, only as a supervisor, or perhaps only as a source of recom- 
mendation in making the ultimate decision? Is he junior or senior? A 
junior will probably be perceived to have less influence, but the percep- 
tion will probably also be that a senior will be more financially solvent and 
therefore less tempted by a specific financial gain than would a lower paid 
individual. Is it a large or small community that will be affected—i.e., 
hew well-known is the individual employee and what will be the likely 
extent of the effect of his actions on that community? What is the size of 
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the financial interest in the eyes of the public? In other words, it is not 
only important to look at the dollar amount in relationship to the overall 
investment of the employee, but it is also necessary to consider the public 
and their perception with regard to that amount. If the interested public 
includes low income citizens, $1,000 may seem substantial. To the com- 
munity of big business, it would be miniscule. Finally, what is the na- 
tional need? If the defense of the naiion reasonably requires action by the 
employee even though a conflict exists, then the decision must be that he 
be allowed to act. Perhaps this is an overly dramatic representation of 
these criteria. The situation need not be a matter of national survival in 
order for these criteria to be given weight. There are many lesser cir- 
cumstances where it simply becomes impossible—or even highly 
impractical—to perform a governmental duty efficiently and properly if a 
particular conflict of interests is allowed to impede completion. It is not 
improper in such instances of extreme need to conclude that the risk of a 
perception of unreasonable conflict is more acceptable in terms of the 
needs of the government than the alternative available action, and to 
respond accordingly. This attitude, of course, cannot be used as an “easy 
out” for most cases. It will be an exceptional case that will meet such an 
overriding criteria of national need. And, as required any time a conflict 
exists, only the appointing official (not the appropriate supervisor in many 
cases) has the authority to determine that the interest is not so substantial 
as to require disqualification. 

Some determinations will be easy. A contracting officer’s child may 
own two shares of stock in a large corporation with which the officer 
deals. That would be a technical conflict, but hardly the type of situation 
which requires drastic corrective action. No reasonable person is going to 
perceive that he, as a taxpayer, is not getting an unfettered decision from 
the contracting officer because of the ownership of two shares. When a 
technical conflict meets this test, it may be determined to be not so 
substantial. There is a gulf between such obviously insignificant conflicts 
and those that are obviously disqualifying. Within this area, many an 
appropriate supervisor is going to feel that, although it is a significant 
investment, his subordinate would not preferentially award a contract for 
that amount of financial benefit and, therefore, the conflict should be 
accepted. Admittedly, this is a tantalizing and emotionally persuasive 
reason. The appropriate supervisor does not want to imply that he thinks 
the employee could be bought for such a small sum, even if it is several 
thousand dollars. He knows the person, he has a good idea of his integ- 
rity, and he just cannot believe that he would be influenced. In fact, 
however, all of these reasons are beside the point. What is germane is 
what the public—which may not be as sophisticated and most likely will 
not be as aware of the fine character of the employee—will conclude as to 
whether their tax dollars are being spent in accordance with the govern- 
ment’s best interest. Often, these borderline “conflicts” are overcome by 
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the simple fact that the matter has been brought out of the closet and to 
the attention of the appropriate government official. A little exposure, 
with the attendant implication that nothing is being done under the table, 
will usually ensure the protection of the government’s interests in the 
smaller cases. 

If the matter cannot be held to be not so substantial, alternative actions 
two, three, and four generally remain. The second alternative is to ask the 
employee to divest himself of the interest or affiliation—to sell the offend- 
ing stock or put it into a blind trust, to terminate the offending employ- 
ment, or to resign from the offending board of directors. While this is 
usually a nice, clean way to overcome a conflict, it must also be em- 
phasized that it cannot be made mandatory. The employee may not be 
required to divest. The options may be unacceptable to him, but they may 
not be foreclosed if they are applicable: One of the options to be con- 
sidered under the generic alternative of divestiture, is the blind trust. If 
the employee is unable or unwilling to sell his offending investments, 
perhaps he will be willing to put them into a trust with directions to the 
trustee that each investment be changed to an investment which is not 
disclosed to the employee. When this is accomplished, the trustee must 
notify the employee that none of the old investments remain, and thereaf- 
ter the trustee must administer the trust without disclosing its contents to 
the employee for as long as the conflict exists. This is a particularly 
effective procedure where the employee has large holdings and either 
cannot afford to liquidate, or, because of the breadth of his job, would not 
be able to find reasonable substitute holdings that would not also give rise 
to a conflict of interests. The legality of the use of a blind trust is a topic 
that has received much debate. The dominant argument against the legal 
effectiveness of using a blind trust to remove a conflict is bottomed on 
cynicism. The opponents do not believe that an investor will long remain 
ignorant of the content of his trust. For this reason, great care must be 
taken in both the initiation and the administration of a blind trust to 
ensure that no cause exists to perceive a leak of information. 


The third alternative to consider is the shifting of the conflicting func- 
tions to another employee. This altermative is practical only where a 
significant job will remain after such a shift. It is obvious that an em- 
ployee whose entire work involves dealing with shipbuilders could not 
overcome the conflict caused by his ownership of shipbuilding stock by 
transferring that part of his duties to someone else. There would be 
nothing left for the employee to do. Similarly, this alternative is not 
practical where there is no one who can reaso.ably assume the duties. In 
this regard, it must be recognized that no conflict will be overcome if the 
duties are given to a subordinate. When there are others doing the same 
type of work at the same level, a lateral transfer of duties may be 
possible. Otherwise, the shift of duty must be upward—to a superior. 
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The fourth alternative may be equally unacceptable and that is to 
terminate the employment either by transfer to another job or a complete 
severing. At lower grades, where jobs are more fungible, this may be 
accomplished easily; but at the higher grades, where assignments are 
more discrete, it becomes a much more difficult solution. 

Although only four alternative solutions are available to the appropriate 
supervisor, he is never precluded from choosing a fifth alternative which 
is not a solution. He may refer the question to higher authority for 
resolution. The employee has the same privilege. If he does not agree 
with the action taken by his appropriate supervisor, he may appeal the 
decision through the supervisory chain. The highest appeal within the 
naval service is to the Under Secretary of the Navy. 


Jos HUNTING AND MEMBERSHIP IN ASSOCIATIONS 


Before leaving the topic of conflicts of interests, two related problems 
must be discussed: job hunting while on active duty (or as a civilian 
employee of the Department of the Navy), and membership in associa- 
tions. 

As to job hunting on active duty, there is no flat prohibition which 
precludes such activity. There is just one restriction, and that restriction 
carries a federal criminal penalty if violated.7 One may not negotiate for 
employment by any entity with which he is involved as part of his official 
duties. The rationale is clear. There would be a definite appearance—at 
least—of a conflict of interests if one negotiated for favors from an entity 
with which his official duties require him to deal impartially and inde- 
pendently. This does not mean that one errs merely because he receives 
an unsolicited job offer from one of the companies with which he has 
official business; but, he would err if he accepts the job or enters into 
negotiations concerning the job while still on active duty or employed by 
the Navy and still conducting official business with the company. For 
those who are anxious about post-retirement employment, a violation is 
avoided if the person is relieved of all official duties relating to the 
company with which he wishes to negotiate for or accept employment, or 
some other post-retirement or employment favor. 

As to membership in associations, here, again, the basic concern is 
conflicts between participation in a particular association and the official 
position of the employee. Of particular concern are associations with 
Department of Defense contractors among their membership, but the 
categories of associations covered by the standards include a very broad 
range: professional, trade, industrial, technical, scientific, civic, frater- 
nal, religious—and others if this list is not all-inclusive. 
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Participation in the affairs of private associations is the subject of a 
DoD Directive * implemented by a SECNAV Instruction.® The policy 
guidelines apply not only to participation of the Navy as an organization, 
but also to the participation of Navy personnel. The best approach to a 
discussion of these guidelines is to separate the subject into two 
categories: (1) what personnel can do in their official capacity and (2) what 
they can do in their private capacity. 

Participation of Department of the Navy personnel in their official 
capacity. The Department of the Navy, as an entity, holds official mem- 
bership in some private associations. Such official participation is subject 
to strict limits. Specifically, officials of the Department shall not: 

a. Favor one association over another which is similarly situated; 

b. Accept legal membership by the U.S. government in an association 
without approval by the appropriate representative of the Secretary of 
Defense; 

c. Allow the name of the government or any of its agencies and 
activities to be used by an association in a way which implies sponsorship 
of the association by the government without the authority of Congress; 

d. Participate in the management and control of an association without 
congressional authorization (but see the discussion of liaison representa- 
tion below);and 

e. Participate in the determinations or conclusions of an association in 

a way that suggests compliance therewith by the government unless the 
Congress or the appropriate representative of the Secretary of Defense 
has so authorized. 
When there is no Department of the Navy membership in the association, 
personnel of the Department may participate in the activities of private 
associations, in their official capacity, as a liaison representative of the 
Department or their command. In such capacity, officials may express 
their views and vote on issues before the association provided the associa- 
tion understands that the views and vote are those of the official and not 
those of the Department or the command. As liaison representatives, 
officials are bound by items a, b, c, and e of the preceding list of specific 
prohibitions. In addition, they may not accept an honorary office or 
honorary membership in a trade or professional association which in- 
cludes DoD-contractor entities in its membership. An honorary office or 
membership is one that is obtained on the basis of military position rather 
than personal qualifications. 





8. DoD Dir. 5500.2 of 4 Aug 1972, Policies Governing Participation of Department of 


Defense Components and Personnel in Activities of Private Associations, 32 C.F.R. 
Part 91 (1976). 


9. SECNAVINST 5760.4B of 22 Dec 1972, Subj: Participation of Department of the Navy 
Components and Personnel in Activities of Private Associations; policies governing. 
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Participation of Department of the Navy personnel in their private 
capacity. As private individuals, personnel are not subject to the forego- 
ing limitations, but are subject to limitations concerning political ac- 
tivities and standards of conduct.'® In the standards-of-conduct area, 
personnel, even in theit, private capacities, must avoid activities on behalf 
of private associations which are incompatible with their official govern- 
ment positions: that is, they must avoid any activity which would place 
them in a position where there is a conflict, or appearance of a conflict, 
between their private interests and the interests of the United States. It is 
important from the point of view of public confidence in our operations 
that not only must there be no technical conflict but also—and of almost 
equal importance—there must not even be an appearance of a conflict. 
Personnel occupying senior positions in the government must be particu- 
larly careful to ensure that those who deal with them understand clearly 
whether they are acting in their private or their official position. It is the 
failure—and in some cases the inability—to distinguish official from 
private participation which most often causes trouble. 

Perhaps the most basic point is that personnel must avoid giving an 
appearance of official or command endorsement or sponsorship of the 
association’s activities. There are four specific areas where this basic 
point applies: solicitation of membership, selection of officers, use of 
government property and personnel, and fundraising. 

The guiding principle regarding solicitation of membership must be to 
avoid both the actuality and the appearance of command or Navy en- 
dorsement. In general, any distribution of materials or solicitation would 
be prohibited if it raised any inference of command sponsorship of the 
association or if such distribution involved any element which could be 
construed as coercive. Where the distribution of materials is undertaken 
by a commanding officer, or another officer where a senior-junior rela- 
tionship exists, special precautions must be taken to avoid any inference 
of command sponsorship or coercion. The foregoing does not mean that 
information regarding an association of which the commanding officer is a 
member may not be made available within a command. It is imperative, 
though, that even the appearance of command influence or favoritism be 
avoided. 

Regarding the selection of officers, again, the first guiding principle is 
to avoid the actuality or appearance of command or Navy endorsement. 
In addition—because this is an area where personnel can participate 
privately—a second important principle to be respected is avoiding the 
actuality or appearance of a conflict between private interests and inter- 
ests of the government: In the event that the association undertook 
lobbying activities, for example, a senior naval officer might well be faced 
10. On political activities, see DoD Dir. 1344.10 of 23 Sep 1969, Political Activities by 


Members of the Armed Forces; Department of the Navy, Bureau of Naval Personnel 
Manual (NAVPERS 15791B) (hereinafter BUPERSMAN) art. 6210240. 
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with serious conflicts of interests if he were also an officer in the associa- 
tion. In addition, there would be concern about the possibility that he 
might use his official time or position in the lobbying effort in violation of 
statutory and regulatory proscriptions.‘4 For anether example, if an 
active-duty association officer were to become involved in recruiting 
members, it could easily produce at least the appearance of coercion with 
regard to his subordinates. For the same reason, use of rank or position 
by act've-duty personnel is prohibited in connection with a private as- 
sociation. There is nothing which prohibits active-duty personnel from 
being association officers, but the dangers involved make it inadvisable. 

Use of postage-and-fees-paid indicia to mail association literature 
would be an illegal use of postage indicia which may be used only for 
official government purposes. Use of government paper and printing 
facilities for flyers to advertise association meetings would be an im- 
proper use of government resources. Distribution of the flyers from 
government offices or by personnel on duty would also be improper. 
There are several reasons for this position. First, use of government 
resources should be applied only to the purposes for which intended. 
Therefore, unless some nexus is established between a legitimate gov- 
ernmental interest and the activity, it would be improper to so apply the 
resource. The Department of the Navy community relations program is 
an example of a proper application of the Navysresources to benefit a 
nongovernmental entity. Even in that case, however, the Navy is pre- 
cluded from incurring any incremental costs. Second, we cannot do for 
one what we cannot do for all similarly situated. Finally, we must not 
enter into areas which put us in competition with commercial suppliers. 
On the other hand, a license allowing an association to use government 
physical facilities for a meeting would probably be proper if such license 
is available on the same terms to other private associations. 

While fundraising is interrelated with the foregoing, it has its own 
specific rules. Fundraising in the Executive Branch is controlled by a 
manual promulgated by the Civil Service Commission.!? The basic thrust 
of the federal fundraising program is that official support is extremely 
limited and must be done pursuant to specific authorization and proce- 
dures: principally, personal solicitation of each potential contributor by 
designated keymen. Navy support of fundraising events must be limited 
to specifically authorized campaigns and Navy support of other fundrais- 
ing efforts is not authorized. This rule is rooted in the recurring theme of 
not doing for one what we cannot do for all. The Department of the Navy 





11. See 18 U.S.C. § 1913 (}970); U.S. Navy Regulations, 1973, art. 1149, 32 C.F.R. § 
700.1149 (1976). 

12. The current manual, dated April 1977, is enclosure (1) to SECNAVINST 5340.1D of 7 
April 1973, Subj: Fundraising and solicitation of personnel, military and civilian, within 
the Department of the Navy. 
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does encourage its personnel to participate in the fundraising activities of 
deserving entities, but only in their private capacity during non-duty 
hours. Further, such private efforts may not be conducted as an 
officially-sponsored command project. 


Usinc INSIDE INFORMATION 


Rule: Naval personnel shall not use, directly or indirectly, inside information to further a 
private gain for themselves or others if that information is not generally available to the 
public and was obtained by reason of their DoD positions. 

The proscription against use of inside information for private gain is 
one of the standards that needs little discussion. It is a common proscrip- 
tion both in and out of the military and covers such things as buying a 
particular stock because, as a result of your official duties, you know 
before the general public is informed that the government is going to 
award a big contract to that company. A careful reading of this concise 
proscription will show that it is written very broadly. The private gain may 
be of any type and may be for ourselves or others. The information is 
considered “‘inside”’ if it is not generally available to the public—a few 
members may have it without justifying private use for gain. On the other 
hand, this proscription requires at least simple negligence in the use of 
the information. An unwitting benefit to another person would not violate 
the proscription unless it is allowed through indifference or negligence. 
Also, naval personnel are not prohibited from using information about the 
Department of Defense which they gain outside their own employment. 
The practical problem here, of course, is for the employee to convince 
anyone that information likely to be available to him in an official capacity 
actually came from another source. Here, again, one moves headlong into 
the general proscription against appearances. Using information that was 
in fact gained outside of one’s employment would not violate the proscrip- 
tion against using inside information since it is specific in saying that it 
pertains only when the information was obtained by reason of the em- 
ployment. But this does not limit the general Executive Order proscrip- 
tion against appearances that may reasonably be anticipated to lessen the 
confidence of the public in the integrity of government. 


Usinc NaAvAL PosITIon 


Rule: Naval personnel are prohibited from using their official positions to induce, 
coerce, or in any manner unlawfully influence any person, including subordinates, to 
provide any benefit, financial or otherwise, to themselves or others. 


Closely related to the inside-information proscription is the proscrip- 
tion against misusing one’s official capacity. It is well to note that it does 
not in any way limit efforts to induce, coerce, or influence subordinates in 
the performance of their duties. To be prohibited, the conduct must be 
unlawful. Thus, the prohibited conduct could be the obvious type: a 
supervisor, for instance, who might ask a subordinate to do some private 
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work for him without compensation, implying a reduced performance 
rating if the subordinate refuses. It could also be a less obvious type: 
perhaps an attempt to persuade a subordinate to join a private association 
to which the supervisor is partial—even a private association which is 
supportive of the naval establishment or a portion of it. The proscription 
is not, of course, limited to the supervisor/subordinate situation. “Pulling 
rank”’ is part of the proscription, but not all of it. A contracting officer 
would violate the rule by using his position to obtain a favor (that does not 
inure to the benefit of the government) from a contractor; a member of 
the Armed Forces Disciplinary Control Board or a member of the shore 
patrol could use his position unlawfully to secure special treatment for 
himself at a local bar. The key to interpreting this proscription is the word 
““coerce.’’ One may, for example, use his rank, title, or position to obtain 
a benefit that has already been offered (such as notifying an airline of 
one’s military status in order to obtain a military rate), and, although it 
may be in poor taste, it would not be unlawful for one to “drop a hint”’ as 
to his high rank in order that he might bolster himself in the opinion of his 
community or secure more deference in business dealings (assuming that 
it does not rise to a level which would violate the proscription against use 
of title or position in a commercial enterprise—a topic which will be 
discussed next). There are, for instance, commercial or financial institu- 
tions which would be more likely to cater to a senior than to a junior, and 
supplying this information would not violate the proscription against 
using one’s position. There would be nothing coercive about it, and, 
except under extreme circumstances, would not even give an appearance 
of impropriety. 


COMMERCIAL SOLICITATION BY NAVAL PERSONNEL 


In one area of endeavor, however, the use of one’s rank, grade, title, or 
position is so potentially abusive that it is flatly prohibited whether or not 
it is, in fact, coercive. That is in the area of commercial soliciation where 
one may not only not use his rank, title, or position, but may not engage in 
the activity at all if juniors are involved. 


Rule: Full-time naval personnel, except special Government employees and Reserve 
enlisted personnel on active duty for training, are prohibited from making personal 
commercial solicitations or sales to DoD personnel who are junior in rank or grade, at any 
time, on or off duty. 


This proscription has been applied to active-duty military personnel for 
many years but, in 1977, with the most recent revision to SECNAVINST 
5370.2, it was extended to civilian employees as well. This extension, 
however, has limited application. As between military personnel, no one 
senior by rank or rate may solicit anyone junior by rank or rate. It makes 
no difference what other relationship there may be. When applied, how- 
ever, to civilian personnel—whether in transactions where both parties 
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are civilians or those in which only one is a civilian and the other is 
military—the proscription applies only when the senior is also the super- 
visor, at any level, of the junior. 

There are two other limitations on what is otherwise a proscription of 
very broad application. The first is that only solicitation looking toward a 
sale and a sale resulting from such solicitation are prohibited. In former 
editions of the standards, the prohibition was worded in such a way that it 
was capable of being interpreted as only applying to solicitations that 
resulted in a sale. Inasmuch as this was not the intent, the wording was 
changed to make it clear that both the act of soliciting and the act of 
selling as a result of soliciting are proscribed. In either case, however, it 
must be a solicitation situation and the solicitation must be by the senior. 
For example, where a senior is employed as a department store clerk, he 
does not violate the proscription by selling department store merchandise 
to a junior. Likewise, a senior who, without any solicitation on his part, is 
asked by a junior to sell something to him, would not violate this particu- 
lar prohibition. Such situations may quickly lead one into a violation of 
this or one of the other proscriptions, such as unlawful use of position if 
bargaining ensued over the price, or the appearance of wrong if the senior 
finds it necessary to advise the junior that he has asked for the wrong item 
and, in fact, wants another (perhaps more expensive) item. By itself, 
however, selling to a junior what he has asked the senior to sell does not 
constitute prohibited selling if there has been no solicitation. 

The second limitation on what constitutes prohibited solicitation is that 
it must be commercial. There is no prohibition on selling one’s own 
automobile or house to a junior—unless the senior is a used car salesman 
or a realtor and the sale is part of his commercial enterprise. The more 
frequent violations of this proscription generally involve sales of insur- 
ance, mutual funds, or real estate, but the proscription covers any tangi- 
ble or intangible item that is available through commercial enterprise. 

A particularly difficult application of this prohibition has arisen in 
several isolated areas where a product or service is not available unless it 
is offered through naval personnel. At Adak, Midway, and Guantanamo 
Bay, for example, there is no civilian community to furnish products and 
services not furnished by the Exchanges, Commissaries, or Special 
Services—such as innoculating cats and dogs, selling Avon and Tupper- 
ware products, in home child care, and many others. Inasmuch as many 
of the normal methods which these naval-personnel entrepreneurs could 
be expected to use to encourage sales could be interpreted as solicitation, 
the only options were to relax the rule somewhat under such extreme 
circumstances or deny the assigned personnel the benefit of the services 
being offered. The decision was made in favor of relaxing the rule. In 
basic theory, this is consistent. The rule against selling to juniors grew 
out of the need to prevent the abuse of rank for one’s private gain or the 
appearance of such abuse. When there is no acceptable alternative, there 
would be less reason to jump to the conclusion that something improper is 
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happening just because a senior is dealing with a junior. This leaves only 
the prevention of actual, as opposed to perceived, misconduct as a 
justification for the prohibition and active command oversight was substi- 
tuted for the flat prohibition. While this type of approach illustrates the 
fact that the standards are not inflexible, black-and-white rules that may 
be applied without considering either the circumstances or the interrela- 
tionship of other standards, it should also illustrate that, if at all, it is only 
in an exceptional case that a rule may be tempered. 


Use or CIVILIAN AND MILITARY TITLES OR PosITIONS IN CONNECTION WITH 
COMMERCIAL ENTERPRISES 


Before leaving commercial undertakings, there is another restriction 
that requires discussion: the prohibition on the use of one’s grade, rank, 
title, or position in a commercial endeavor (i.e., one that produces income 
as defined by the Internal Revenue Code and is not exempt from taxation). 


Rule: All naval personnel, except special Government employees, are prohibited from 
using their grade, rank, title, or position in connection with any commercial enterprise or 
in endorsing any commercial product. 


There are two basic policies which underlie this proscription. One is the 
mandate of Executive Order 11222 which dictates that individuals may 
not use their public office for private gain. The other, derived from the 
same source, is that the naval service will not allow its power, prestige, or 
influence to be used in support of a private commercial enterprise. The 
requirement is for impartiality. Therefore, the general rule is a flat 
prohibition on using the Navy or Marine Corps or one’s position therein to 
bolster a private enterprise. By definition, the prohibition does not affect 
retired personnel, and authors (who publish in accordance with DoD 
procedures) 1° and special government employees have been specifically 
exempted. All other personnel, regardless of influence or position, are 
included in the prohibition. 

Violations of this prohibition are fairly frequent and usually perpetrated 
out of ignorance. They range from a well-meaning flag or general officer 
who may wish to lend the prestige of his rank to a worthy commercial 
endeavor, to an enterprising salesman who sees a greater profit if he can 
indicate that the naval service supports his enterprise. One need only 
walk into a tailor shop in the Far East to find numerous examples of 
violations, for the walls will be full of endorsements by senior personnel 
with rank and position clearly visible. The fact that the letter may not 
have been written for display will be no excuse inasmuch as it takes but 
little perception to know that it will be displayed if it is made available. 
Naval personnel who are on boards of directors of commercial firms, or 
who have outside employment, sometimes find themselves in trouble 





13. SECNAVINST 5720.44 of 14 Jun 1974, Subj: Public Affairs Regulations (hereinafter 
SECNAVINST 5720.44) par. 0604.8. 
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because their rank, title, or position is listed, along with their names, in 
the firm’s prospectus or advertising. The latter situation, in particular, 
can be troublesome. Take a serviceman or civilian employee who “‘moon- 
lights” as a teacher, for example. Under some circumstances, his em- 
ployer would desire to publicize the fact that he has naval personnel 
employed. Perhaps it would encourage their subordinates to attend. That 
would be unacceptable. On the other hand, if knowledge and experience 
gained over years of military service are relevant in describing the value 
of a particular course, should not the teacher and the school be able to 
provide the information? An even more difficult situation arises when it is 
the government that is trying to determine whether a particular company 
has the expertise and supervision available to do a job. In such cir- 
cumstances, it may be essential that the relevant rank, title, or position of 
the staff member be made known in connection with the commercial 
endeavors. These are exceptional cases, of course, but they present a 
grey area. It is easy to say that rank, title, and position cannot be used if 
the likely purpose is to draw business away from competitors, but can be 
used when the information is reasonably necessary to indicate ability. 
The problem is to apply such a rule. This lack of precision, however, is 
not novel in standards-of-conduct cases, nor does it invalidate the rule. 
The danger to be avoided is the indication that the naval service is 
supporting or endorsing a commercial endeavor or that naval personnel 
are using their status for private gain. If it is clear that the information 
relating to rank, title, or position is supplied for some other, valid reason, 
it would not violate what is otherwise a flat prohibition. 

Discussion of matters that are incapable of solution is not new to the 
standards of conduct, either. For example, just as a serviceman cannot 
use his rank for private gain, neither can his wife use his rank for her 
gain. And a husband in the real estate business cannot solicit business 
from his wife’s juniors where it is the wife who is in the service. Since the 
naval service only has jurisdiction over the servicemember, enforcement 
becomes a particularly touchy (and sometimes impossible) matter, but 
the rule remains. Suffice it to say, the rule against use of rank, title, or 
position in commercial endeavors cannot be avoided by simply getting a 
surrogate to conduct the business. As long as the rank, title, or position is 
used, it does not matter who uses it. 

Each time the rule has been expressed, it has been clearly stated that 
only commercial undertakings are being discussed. One should not be 
unduly impressed or misled by this clear statement. While it is true that 
the specific standard deals only with commercial ventures, there is al- 
ways the general prohibition lurking behind the scenes. Whether com- 
mercial or not, naval personnel may not indicate official support for any 
private enterprise where such support is equivalent to, or appears to be 
equivalent to, preferential treatment. Thus, a servicemember may be 
chairman of the local Little League, but he may not use his rank or 


19 











SUMMER 1978 @ Standards of Conduci: A Primer 


position in that endeavor for fear that it might be interpreted as an effort 
to use a military status to obtain a favored position. This would be 
particularly true if he were seeking funds for new equipment or the 
donation of uniforms. 


GRATUITIES 


Rule: Except as specifically provided in the standards, naval personnel and their 
spouses, minor children, and members of their households shall not solicit, accept, or 
agree to accept any gratuity for themselves, members of their family, or others, either 
directly or indirectly from, or on behalf of, a defense contractor. 


If conflicts of interests are the heart of the standards, the gratuities 
provisions must certainly be the aorta—or some other indispensable 
part—because there is no other section with such universal application, 
nor one that is the object of greater concern (and, often, contempt) among 
naval personnel. 

It must be noted at the outset of any discussion of gratuities that it is 
first and foremost a prohibition. There is a tendency to look at the 
situations where acceptance is allowed and to forget that it is disallowed 
in all other situations. 

Although most of the discussion is aimed at what naval personnel may 
do, the important thing is to realize that they may not do‘anything else 
when it comes to accepting gratuities. 

It is also worthwhile noting both the narrowness and the expansiveness 
of the prohibition. It is narrow in that it only applies to gratuities from 
defense contractors. Gifts and favors from any other source are not within 
the prohibition. In all other respects—and even in the definition of 
‘defense contractors’ —it is expansive. As used here, the term “‘defense 
contractor’ is a term of art which contains more than its common mean- 
ing would imply. In addition to those entities with defense contracts, it 
also includes those which are seeking contracts or other financial rela- 
tions with a Department of Defense component, those whose activities 
are regulated or significantly affected by a DoD component, and those 
whose interests may be substantially affected by the performance o. 
nonperformance of the official duties of DoD personnel. Although those 
entities that are merely affected by DoD component decisions or the 
actions of DoD personnel must be significantly or substantially affected 
in order to come within the ambit of the term “‘defense contractor,” it is 
still a wide-ranging definition—so wide, in fact, that the best advice is to 
assume that the source of a gratuity is a defense contractor unless there is 
definite evidence that it is not. This becomes particularly good advice 
when it is realized that, to qualify for the prohibition, the gratuity need 
not be given by the entity itself. If it comes from any employee or 
subsidiary of the DoD contractor, it is presumed to come from the 
contractor for the purposes of this prohibition. Since a logical extension of 
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this requirement would, in this day of conglomerates, extend the prohibi- 
tion to ridiculous lengths, there must be a limit to the attenuation. There 
is no guideline for making this determination, however, and the general 
rule remains that if it comes from a subsidiary company within a defense 
contractor, it comes from the defense contractor. 

The categories of prohibited recipients is likewise very broad. They 
include the servicemember, the spouse, and any minor child of the 
servicemember, and any member of the household of the servicemember. 
There is no longer any requirement that the member of the household be 
a blood relation. In many cases, the categories will prove to be arbitrary. 
For instance, a gift or favor received by the adult son of a servicemember 
may, in fact, have a greater effect on the servicemember than a gift given 
to the servicemember’s mother-in-law who happens to be a member of 
the household. The distinction remains, however. The rule against ac- 
cepting gratuities would not prohibit the gift to the adult son, but would 
prohibit a gift to the mother-in-law. This does not mean that a defense 
contractor can channel his gratuities through adult sons, however. Re- 
ceipt by an adult son would, most likely, raise the appearance of a conflict 
of interests and a notorious gratuity would involve the general prohibition 
against denigrating the integrity of the government in the public mind. 

The last item that expands the prohibition against accepting gratuities 
and which must be discussed is the definition of gratuities itself. Included 
is any favor, gift, entertainment, hospitality, transportation, loan, or other 
tangible or intangible benefit for which the fair market value is not paid. 
The obvious examples would include such things as a silver tray, free 
theater tickets, lunches and dinners, a loan without interest, a seat on a 
company airplane, or beverages at a hospitality suite. Less obvious would 
be a day at a private golf course where the servicemember pays his own 
green fees, a seat on a company plane where the servicemember pays the 
commercial airfare rate, or a cocktail party thrown by a defense contrac- 
tor where the servicemember pays for the drinks. The first two are 
examples of gratuities because in each case the servicemember is getting 
something for which he is not paying—an opportunity to play on a private 
course where he could not play but for the invitation, and the convenience 
of a charter flight for the commercial fee. Similarly, payment of the 
normal price for the theater tickets might not overcome the gratuity 
prohibition if the tickets were unavailable on the regular market and were 
obtained only because of the courtesy of the defense contractor. Even a 
loan at 642% interest would be a gratuity if the market rate were 7% and a 
meal would qualify as a gratuity if the reimbursement were less than the 
fair value. The last example, the cocktail party, presents a more difficult 
problem. As in all other areas of the standards, appearances of impropri- 
ety in the acceptance of gratuities are also condemned. An attempt to pay 
the fair value of the drinks would be commendable and, assuming there 
were no other benefit from attending, would technically remove the 
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beverages from the prohibited list. In all probability, even the consump- 
tion of a few free peanuts along with the drinks would not raise many 
eyebrows. But what is most important is the practical realities of the 
situation. When a contractor invites a servicemember to a cocktail party, 
it is going to be very difficult to convince most members of the public that 
the real purpose of the event is other than to curry favor and the fact that 
a particular servicemember may pay his own way will not overcome this 
reasonable appearance. It would be, therefore, a violation of the appear- 
ance rule even if it did not meet the technical definition of a gratuity, and 
persons who have made reimbursement under such circumstances have 
usually found that it furnished nice mitigation—but not a defense. They 
have still received censure. The standards do not make a hollow threat 
when they require that no person will allow himself to be placed in a 
position in which a conflict of interests might arise or might justifiably be 
suspected. 

In the face of this stark and demanding situation, the government has 
found it necessary to make some exceptions. For the most part, they fall 
into two categories: those exceptions that are allowed because they are in 
the best interest of the government—the work cannot get done without 
them—and those exceptions that are allowed because, in truth, there is 
no possibility that a reasonable person could perceive an impropriety. 
There are generally six examples in this latter category: 


1. Participation in community activities. 


Exception: The general prohibition does not apply to participation by naval personnel in 
civic and community activities when the involvement of defense contractors is remote 
from the business purposes of any contractor who is sponsoring, supporting, or participat- 
ing in the activity. 

Participation in community activities becomes a problem under the 
gratuity standards only when there are also defense contractors among 
the participants. This is normally the case in such community activities 
as the United Fund, a Little League, a town festival, or a city improve- 
ment or beautification drive, but it is also normal in such cases that the 
participation by the contractors is related more to civic pride and mem- 
bership in the community than it is to the profit motive. The cynic may 
say that no business does anything unless there is profit in it somewhere, 
but in civic ventures, the profit interest is at least remote and that is 
enough to justify the exception. The most frequent gratuity involved in 
community activities is the organizational luncheon, the recognition ban- 
quet, or a trophy. The fact that local defense contractors take part in 
paying for these activities will not prohibit acceptance. Care must be 
taken, however, to distinguish a gratuity that is part of a community 
activity and one that is merely parasitic. A contractor may take the 
occasion of a community activity to sponsor a program designed princi- 
pally to promote the contractor’s interest. When the association with the 
community activity is derived more from coincidence than civic pride, it, 
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of course, does not fall within this exception. Ordinarily, any function 
sponsored by a single contractor would likewise be precluded. In the 
typical situation, it is a civic organization that will sponsor the activity and 
invitations are issued by the organization rather than its individual mem- 
bers. If an invitation comes from an individual member or the business 
aspect is prominent, there should be pause for concern with the true 
nature of the event and the contractors’ relationship to it. 


2. Advertising items. 


Exception: The general prohibition does not apply to the acceptance of unsolicited 
advertising or promotional items that are less than $5.00 in retail value. 


It is axiomatic in today’s climate that a business must advertise. 
Defense contractors are no exception. Consequently, if the advertising or 
promotional item is of small value—$5.00 retail where purchased—there 
is no reason for the public to be concermed about integrity in government 
from the fact that military personnel are accepting advertising items. 
Pens, paper weights, calendars, trial-size tubes of toothpaste, and a 
myriad of other items fall into this acceptable category. There are three 
matters about which to be concerned, however. First, the retail value is a 
cumulative amount. Each pen may only be worth $1.59, but if you receive 
a dozen, you are over the limit. Secondly, the item must be unsolicited. 
Hints at how nice it would be to have an ashtray with a company logo on it 
will disqualify one from accepting the ashtray when it is offered. Thirdly, 
although acceptance may be authorized, what one does with the item may 
be proscribed. A travel officer who displays the posters of only one airline 
could be accused of being partial. It might also look suspicious for a 
government buyer to wear a lapel button advertising one of the com- 
panies with which he deals. And a commanding officer who receives 100 
books of maiches from a defense contractor will err if he starts passing 
them out to his subordinates—not to mention to competing contractors. 


3. Things available to the public. 
Exception: The general prohibition does not apply to things available to the public. 


Inasmuch as advertising and promotional items are ordinarily available 
to the general public, they may also be accepted under another exception. 
Military personnel may accept gratuities that are available to most of the 
rest of the public. It is not necessary, for the item to come within this 
exception, that it be available to everyone. Wine tasting in the taproom of 
a winery can be accepted, for example, even though it would not be 
available to persons under the legal age. Chances on a free car may be 
available only to licensed drivers and then, perhaps, only within a specific 
community. A gift certificate from a department store may be available 
only to persons who qualify for charge accounts. None of these restric- 
tions would preclude acceptance. The items can still be considered to be 
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available to the general public. Similarly, scholarships, although avail- 
able only to students, and trophies, entertainment, or other awards given 
as a result of public competition, although available only to competitors 
with certain skills, could be accepted even though the source might be a 
defense contractor. Under two conditions, however, it would not be 
proper to accept gratuities from defense contractors even though they are 
things that are available to the public in general. The first is when the 
gratuity is accompanied by preferential treatment. Even if the gratuity is 
generally available, if military personnel involved are given preferential 
treatment in connection with the gratuity—better treatment than the rest 
of the public winners receive—then military personnel may not accept. 
As an example, if a particular scholarship was generally available from a 
defense contractor, but the dependents of military receive a preference or 
a larger amount, it could not be accepted. The second condition where 
even a generally offered gratuity could not be accepted by military per- 
sonnel should jump readily to mind by this time. It is the always present 
“‘appearances’’ test. If there is an appearance of wrong, the gratuity may 
not be accepted. Take a buyer for the Navy. If, as a general sales 
promotion, a defense contractor supplier is giving away a trip to Japan, all 
expenses paid, and the Navy’s buyer “just happens” to win over all of the 
other civilian buyers, it may be very hard to convince anyone that the 
drawing was impartial. (In addition, of course, there would be the ap- 
pearance that the Navy buyer was taking advantage of his government 
employment inasmuch as the only reason for his invitation was his 
employment—this would violate the general proscription of the Executive 
Order which precludes actions which give even the appearance that one 
is using his public office for private gain.) 
4. Trophies and awards. 

Exception: The general prohibition does not apply to trophies, entertainment, prizes, or 

awards for public service or achievement or given in games or contests which are clearly 

open to the public or which are officially approved for naval personne! participation. 


This fourth example of a gratuity which may be accepted is very little 
different from the preceding example. To the extent that it pertains to 
trophies, entertainment, prizes, or awards clearly available to the public, 
it is exactly the same and suffers from the same limitations. The addi- 
tional aspect of contests that are limited to naval personnel, but are 
officially approved for naval personnel participation, is a significant de- 
parture, however, and requires comment. Most of these undertakings are 
approved at the Secretarial level and usually involve, initially, a gift to 
the Navy itself—accepted by the Secretary under the gifts-to-the-Navy 
statutes 4—and administered not by the defense contractor, but by the 
Navy. The standards do not limit the exception to these circumstances, 
but deviations therefrom should be approached carefully to ensure that 


14. 10 U.S.C. §§ 2601, 6973, 6974, 7220-7222 (1970). 
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there is no appearance that a particular defense contractor is ingratiating 
himself in the eyes of naval buyers by giving the award or prize. This, 
after all, is the whole rationale behind the breadth of the prohibition 
against acceptance of gratuities by all military personnel, their spouses, 
minor children, and household members regardless of their seniority, 
position, or influence. The Department of the Navy cannot maintain an 
image of above-board dealing if certain contractors are allowed to do nice 
things for military personnel and thereby ingratiate themselves into the 
military community. It is a standard not found in many places outside the 
military, but, the moral question aside, is the only practical way in 
which the naval service can operate. 


5. Navy-wide discounts. 


Exception: The general prohibition does not apply to discounts or concessions extended 
Navy- and Marine Corps-wide and realistically available to all naval personnel. 


Previously, it has been indicated that, to be acceptable by military 
personnel, a gratuity must be available to the public in general. One of 
the exceptions to this generality is certain classes of gratuities that are 
available throughout the naval service. The type of gratuity that is in- 
volved in this exception is typified by military discounts on airfare or at 
certain hotels or discount-theater tickets. Ordinarily, they will be made 
available by a significant part of an industry or they will be the type of 
gratuity that arises out of patriotism rather than business concerns. 
Those who remember World War II will recall the great number of firms 
that offered gratuities to servicemen simply because they were serving 
their country. It is gratuities of that genre that constitute the archetype of 
this exception. It is broader, of course, but care must be taken to 
distinguish it from gratuities that may be made available, even throughout 
the military service, by one defense contractor in order to curry favor for 
business profit. It is admittedly a difficult distinction to make, and 
perhaps it would be wise to look at custom in making a determination. If it 
is the type of gratuity that has customarily been acceptable, it is still 
acceptable under current standards. It must be remembered, however, 
that this exception has two definite limits. First, it applies only to 
gratuities that can be classified as discounts or concessions. A silver tray 
or a day at a private golf course would not qualify. Secondly, the gratuity 
must be realistically available to all naval personnel. Tnere have been 
attempts to broaden this exception to circumstances where the gratuity is 
available to all personnel of a particular command. While there may be 
circumstances where such gratuities may be accepted, they are not 
acceptable under this exception. This exception contemplates at least a 
significant part of all of the naval service and application even to a whole 
area—such as all naval personnel in the Tidewater Virginia area or in the 
State of Hawaii—will not suffice. 
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6. Friends and relatives. 


Exception: The general prohibition does not apply to customary exchanges of gratuities 
between naval personnel and their friends and relatives or the friends and relatives of 
their spouses, minor children, or members of their household where the circumstances 
make it clear that it is that relationship rather than the business of the persons concerned 
which is the motivating factor for the gratuity and where it is clear that the gratuity is not 
paid for by any defense contractor. 


Happily, for the sanity of many naval personnel and the viability of the 
standards, the friends-and-relatives exception to the gratuity prohibition 
has been reinstituted.'® In its latest reincarnation, however, it shows 
definite attempts to preclude the types of abuses that caused it to be 
withdrawn for the military services in 1976. The withdrawal gave definite 
proof of the fact that, for the most part, the standards are meant to be 
strictly interpreted. Stretching them to suit particular desires will impact 
adversely on military personnel. Under the pre-1976 standard, everyone, 
it seemed, became an “old friend”’ and defense contractors were channel- 
ing great sums into the entertainment of military personnel through “‘old 
friends.”’ The fact that many were, in truth, old friends, did not help when 
the appearance of substantial abuse arose. To overcome this abuse, the 
standard was rewritten to emphasize that, for the exception to be opera- 
tive, it must be quite clear that the friendship or relationship is the real 
reason behind the gift, and that the gratuity is being offered solely 
because of that relationship. The fact that the offeror may, in fact, be a 
friend will not authorize the exception if the gift is really prompted by 
business considerations of the defense contractor rather than the friend- 
ship or relationship. Even gifts that are prompted by both personal and 
business considerations will not qualify. In addition, although the actual 
impetus for the gift springs from friendship or relationship, acceptance is 
precluded if the friend or relative transfers the cost to his account as a 
defense contractor. Assuming all of the proper motivation and payment, 
the exception is still further limited. It must be of a type and on an 
occasion that is customary. There can be no hard-and-fast guideline for 
determining what is customary because family and friendship cir- 
cumstances will vary. In some cases, the answer will be obvious. If the 
family usually gives neckties and handkerchiefs for Christmas, a gift of a 
new Mercedes would not be customary. If a friendship has been limited to 
just being good neighbors, with an occasional dinner party exchange, 
then an invitation to a week’s cruise in the Caribbean would not be 
customary. There is, to some degree at least, another dimension to what 
is customary, and that is: what is customary within the society—what will 
the public perceive as a customary gift from one relative or friend to 
another? This will temper the size of gratuities arising from the more 





15. SECNAVINST 5370.2G, par. 6.g.(2)(m). 
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magnanimous or affluent friendships. Most of the public would not un- 
derstand the gift of a yacht, for example. On the other hand, a weekend 
trip on the yacht might well be considered a customary act of friendship 
from an affluent relative. 

Examples 7 through 14 of the exceptions to the gratuities prohibition 
pertain to those situations where an exception has been established for 
the very basic reason that there is no reasonable alternative if the naval 
service is to accomplish its mission in a reasonably effective manner. 
They are: 

7. Employee welfare plans. 


Exception: The general prohibition does not apply to the continued participation in 
employee welfare or benefit plans of a former employer when permitted by law and 
approved by the appropriate Standards-of-Conduct Counsellor. 

The exception which allows individuals to become naval personnel 
without giving up the welfare or promotion plans in which they partici- 
pated in prior employment is new to the standards. It became a practical 
necessity if the naval service was to be able to recruit experts out of 
industry to meet naval needs. If they had been with industry long, it was 
asking too much to require that they give up their accumulated benefits in 
return for the privilege of government employment. Due to its infancy, 
this exception has not been tested by wide experience. There is no reason 
to expect, however, that its terms will be given other than their common 
meaning. There are two possible problems which should receive com- 
ment. One is that the law in this area may be changing and should be 
consulted in each case. The other is that this is one of the four areas 
where a Deputy Counsellor is not authorized to act. Here, the approval 
must come from either the General Counsel of the Navy or the Judge 
Advocate General of the Navy, as appropriate. 


8. Community social activities. 


Exception: The general prohibition does not apply to social activities engaged in by 
officers in command and other naval officials, or their representatives, with local civil 
leaders as part of Department of the Navy community relations programs. 


A Navy directive !® provides the general rules for community relations. 
Within these ground rules, naval personnel may participate in community 
social events, even when defense contractors may be among the financial 
supporters of the event. Again there are two limitations: the events must 
include participation by civic leaders—they may not be attended only by 
naval personnel—and only official representatives of the Navy or Marine 
Corps may take advantage of the exception. Examples of the type of event 
envisioned by this exception would include Chamber of Commerce 
luncheons, and social events when protocol or community relations re- 
quire a naval presence. It is similar to the community activities exception 
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above, but, inasmuch as it deals with social occasions where the invita- 
tion is extended to continue or encourage good relationships with the 
military authorities rather than as recognit.vn of naval personnel partici- 
pation in the activity itself, more stringent rules are imposed as to who 
may attend. Also, because the basis for the exception is necessity, the 
actual sponsorship of the event is not relevant—as long as it is a commu- 
nity social event. 


—_ Oe eee Oe 


9. Professional, industrial, technical gatherings. 


Exception: The general prohibition does not apply to the participation of naval personnel 
in widely attended gatherings of mutual interest to Goverment and industry and spon- 
sored or hosted by industrial, technical, or professional associations. 


The exception which allows military personnel to accept such things as 
dinners offered by an industrial, technical, or professional association, 
even when defense contractors are included in its membership, is 
longstanding, but has recently undergone some changes. To qualify for 
the exception, the gathering, for whatever purpose, must be hosted by an 
association—not one or more of its defense contractor members—and it 
must be one in which the government has an interest. In addition, it must 
be widely attended. As we have seen in other exceptions, functions 
supported by defense contractors and to be attended principally by mili- 
tary personnel seldom come within any exception to the gratuity prohibi- 
tion. Only when the list of attendees includes a significant number of 
other interested parties from the industry or profession concerned, will 
the requirements of this exception be met. One of the pitfalls often 
encountered under this exception is that once a military attendee arrives 
at a gathering which appears to meet all of the criteria, he finds that 
associated with the event is a contractor-hosted hospitality suite. In an 
effort to bring the libations flowing in the hospitality suite within the 
exception, the argument is often made that it is only by attending these 
added events that the government is able to get the best information 
available at the gathering. While this may well be true, as of yet the 
necessity of the situation has not been recognized and the argument fails. 
Attendance at contractor-hosted affairs are precluded. Previously, per- 
sonnel would routinely encounter another pitfall at association meetings. 
Upon arrival they would learn that they were to be seated at a table 
sponsored by a particular contractor—by some coincidence, readily un- 
derstood, the same contractor with which the person had the most official 
duties—and often the contractor would make it obvious that he was the 
true host of the gathering. To preclude this, associations sponsoring such 
gatherings must now assure the Assistant Secretary of Defense (Public 
Affairs), in advance, that seating will be randomly assigned. (At the time 
of this writing, the plan was to publish this requirement in the next edition 
of a DoD instruction.) 17 It is, of course, up to the military attendee to be 


T7. DoD Instruction 5410.20. 
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sure that this procedure has been completed and that the event has 
Department of Defense approval. Ordinarily, the invitation will include 
the information. If it does not, advice is available from the Business and 
Labor Organizations officer in ASD(PA). Perhaps the foremost example 
for naval personnel of the type of gathering contemplated by this excep- 
tion is a Navy League function. 


10. Public ceremonies. 


Exception: The general prohibition does not apply to situations in which participation by 
naval personnel at public ceremonial activities of mutual interest to industry or local 
communities and the Department of the Navy serves the interest of the Government and 
acceptance of the invitation is approved by the commanding officer or other head of the 
activity to which the invitee is attached. 


The wording of the public-ceremonies exception may sound little dif- 
ferent from the preceding exception, but it has a major difference. It 
deals exclusively with ceremonies—such as launchings of naval ships, 
the dedication of a public building, or the opening of a highway. Like 
the association-gatherings exception, participation under the public- 
ceremonies exception must be required in the best interests of the gov- 
ernment. Approval for attending ceremonial functions must be obtained 
prior to attending, but, unlike the preceding exception, only the approval 
of the invitee’s commanding officer or other activity head is required. 
This exception also resembles the social-activities exception and, for the 
same reason, necessity of attendance, does not contain the limitations as 
to sponsorship—they are often sponsored by a single defense contrac- 
tor—or wide attendance. Most problems encountered under this excep- 
tion arise from the social aspects of these ceremonies. At a ship launch- 
ing, for instance, it is normal for the ceremonies to contain a luncheon. 
Since this social event is a normal part of the official ceremonies, it would 
be included within the exception and attendance would be permitted. 
There have been occasions, however, when the invitations also included 
overnight accommodations, with dinner and entertainment after the 
completion of the ceremonies. Inasmuch as these would not be part of the 
ceremonies, they would be unacceptable gratuities if a defense contractor 
is among the hosts. Something else that is normally a part of the cere- 
monies is the giving of a token gift by which to remember the occasion. 
The problem of acceptance arises because these “tokens” sometimes 
become extravagant. Not only would an expensive gift be considered as 
not a legitimate part of the ceremony, but it must also be remembered 
that, in the case of launchings at least, the cost of the launching is part of 
the contract price. Therefore, it is the Navy that is paying for the 
token—and expensive gifts for military personnel are not normally en- 
visioned within the appropriation laws. 
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1l. Contractor-provided transportation. 


Exception: The general prohibition does not apply to contractor-provided transportation, 
meals, or ovemight accommodations in connection with official business when arrange- 
ments for Govemment or commercial transportation, meals, or accommodations are 
clearly impracticable and the individual reports the circumstances in writing to his 
appropriate supervisor as soon as possible. 


The transportation-, meals-, and accommodations-exception has 
undergone greater technical change from prior editions of the standards 
than any other part of the gratuities prohibition. The prerequisites are 
now less specific. Formerly, the exception did not apply to accommoda- 
tions at all and with regard to meals and transportation, they had to be 
local, repayment had to be made “‘if possible,” and acceptance was 
limited to infrequent occasions and had to facilitate government busi- 
ness. Now, the meals, transportation, or accommodations must be “‘in 
connection with”’ official business—a phrase which does not require the 
positive advancement implied by the word “facilitate.” It is doubtful, 
however, that this represents any real change in the standards. The “no 
practical alternative” requirement of former editions has been reworded 
to indicate that it must be clearly impracticable to use government or 
commercial_meals, accommodations, or transportation. This change is 
substantial because it forcefully incorporates the perception test—use of 
other resources must be clearly impracticable. Another substantial 
change is the addition of a written report of the acceptance to the 
individual’s appropriate supervisor. What is most difficult for naval per- 
sonnel to comprehend in situations involving defense contractor meals, 
transportation, and accommodations is the underlying premise that the 
government would rather pay for these items than fuel the fires of 
adverse perceptions. Therefore, even if the contractor has a plane going 
across the country to the exact location where the naval employee needs 
to go, the employee may not accept the offer of a ride. Commercial 
carriers are available and the policy is to pay our own way. (The result 
would, of course, be different if the government contract called for 
furnishing the transportation.) Nor is mere convenience a justification for 
acceptance. The other arrangements, i.e., government or commercial 
source, must be impracticable and not merely inconvenient. If a trip is to 
be made to a company plant which is located far from commercial 
transportation and use of anything other than the company aircraft would 
result in inordinate delays, then the gratuity of transportation could be 
accepted. It is not permitted, however, to plan ahead, either intentionally 
or through negligence, so that only company transportation would be 
practicable. In one instance, a trip to three plants had been scheduled 
within a short period without checking to see if they could be covered in 
that period without acceptance of the gratuity of company transportation. 
The advice had to be that this type of planning cannot justify an exception 
if there is any practicable way in which the trip can be rescheduled. 
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Meals at the expense of the defense contractor have been a particularly 
sore point. They will, undoubtedly, show up on an expense account and 
be available for audit. This means that if a naval employee allows a 
defense contractor's representative to buy him a meal when other ar- 
rangements are practicable, the employee will have violated the stand- 
ards. If the lunch is in exact repayment for a lunch the employee had 
bought for the representative on a prior occasion, there would be no 
technical gratuity, but even then the appearances will be hard to over- 
come and the employee will have a most difficult time explaining the 
relationship. 


12. Vendor training. 


Exception: The general prohibition does not apply to attendance at promotional vendor- 
training sessions when the vendor’s products or systems are provided under contract to 
DoD and the training is to facilitate the utilization of these products or systeins by naval 
personnel. 

The promotional-vendor-training exception is new to the standards and 
is designed to overcome any question there might have been about 
accepting training on office machines and other equipment or products. 
Because it requires the pre-existence of both a DoD contract and either a 
purchase or authorization to purchase the product, i.e., it must facilitate 
“utilization,” it is severely limited in its application. Although the stand- 
ard does not specifically say that the utilization must be within the job of 
the personnel trained, it is logical to imply this requirement. 


13. Events hosted by foreign governments. 


Exception: The general prohibition does not apply to attendance at gatherings hosted by 

foreign governments or international organizations. 

Another new exception covers social and other events hosted by foreign 
governments or international organizations, some of which are, or in- 
clude, defense contractors and therefore pose a gratuity problem. It must 
be noted that, in its succinct language, the only gratuity that can be 
accepted is attendance. This, of course, would include those prerequisites 
that are normally associated with attendance—such as food, drink, and 
party favors. To come within the exception, approval must be obtained 
first from the attendee’s commanding officer or other head of activity. 
Because of the political ramifications from dealing with foreign govern- 
ments, a local commander, particularly in novel situations, may wish to 
get approval from higher authority. Whether he does or not is up to him. 
That is, it would not be a violation of the standards for a commanding 
officer to make the decision himself, but the granting of this authority will 
not protect him if his judgment proves wrong. As to the foreign govern- 
ment half of this exception, another Navy instruction ' covering ac- 
ceptance of foreign gifts, is also applicable. Basically, the Foreign Gifts 
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Act ?® authorizes receipt and retention of gifts of less than a specified 
retail value in the United States at the time of acceptance. Currently, the 
acceptable retail value is $100 or less. Gifts in excess of that amount 
ordinarily must be given to the Department of the Navy. 


14. The “‘sound judgment” exception. 


Exception: The general prohibition does not apply to situations which, in the sound 
judgment of the individual concemed or his superior, the Govemment’s interest will be 
served by naval personnel participating in activities otherwise prohibited. 


The capstone of the exceptions to the general rule against accepting 
gratuities is the “sound judgment” exception. It allows a safety valve that 
is necessary to cover those circumstances which have not been foreseen 
in the previous exceptions. The key to this exception is the requirement 
for the exercise of sound judgment in determining what action will be in 
the best interest of the Government. It puts the weight of decision 
squarely on the individual unless his appropriate supervisor will make the 
decision for him. If the decision is to accept, a written report must be 
made by the person who makes the decision to the appropriate super- 
visor, if he was not involved in making the decision, and to the appropri- 
ate Deputy Standards-of-Conduct Counsellor. Ordinarily, this report 
must be made in advance of acceptance. Where this is impossible, it 
must be made at least within 48 hours after acceptance. 

It is undoubtedly apparent from the incidence of responsibility that this 
exception must be exercised with care and infrequency. There are, 
however, some circumstances where this exception can be most useful. 
In overseas areas, for instance, where commercial customs may vary, 
military personnel can easily find themselves in the position of either 
accepting an otherwise prohibited gratuity or causing great embarrass- 
ment or inconvenience to the United States. 

Before leaving the discussion of gratuities, it should be noted that 
current standards also provide a procedure to be followed in those cases 
where, despite all good faith efforts to dissuade, or without the foreknowl- 
edge of the recipient, an impermissible gratuity is received. In such a 
case, the receipt must be reported promptly to the appropriate supervisor 
who will determine the proper disposition in consultation with a Deputy 
Standards-of-Conduct Counsellor. There is no guidance given by which 
the disposition decision is to be made. Perhaps this is because each case 
must be considered on its own circumstances. At the risk of being too 
simplistic, the following generalizations-are submitted for consideration. 
First, if the gratuity can be returned with no other effect than loss to the 
recipient and mild embarrassment to the donor, it should be returned. If 
this is not possible, it is likely when the gifts are of quite small value— 
e.g., under $20 as a purely arbitrary suggestion—the simple fact that 
receipt has been officially noted may suffice. For substantial gifts that 


19. 5 U.S.C. § 7342 (1970), as amended by Pub. L. 95-105, § 515(a)(1), 91 Stat. 862. 
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cannot be returned without great inconvenience or embarrassment— 
perhaps, as a barometer, the over $100 valuation of the Foreign Gift Act 
can be used as a guide for what is substantial—they should be turned over 
to the Department of the Navy if they are of a nature that can be turned 
over. For those gratuities in between or which cannot be turned over 
because of their nature, it is suggested that the only test is: what does 
good common sense dictate. The more notorious the gratuity—i.e., the 
greater the likelihood of an adverse public perception—the more strin- 
gent the action that will be required; the more innocent and less pub- 
licized the gratuity, the less stringent the action. 

A final note before leaving the subject matter of gratuities. Exceptions 
1, 8, 9, 10, and 11 should not be read more broadly than merely excep- 
tions to the gratuities prohibition. Specifically, they should not be read to 
authorize the participation or the acceptance of compensation for gov- 
ernment duties from private sources. The limitations on participation in 
nongovernmental associations and receipts in connection with official 
business are overlays which may make the gratuities analysis irrelevant. 


RECEIPTS IN CONNECTION WITH OFFICIAL TRAVEL 


Rule: As a general ule, Goverment personnel may not accept lodging, meals, transpor- 
tation, honoraria, fees, or other things of value from nongovemmental sources if the thing 
of value is compensation for his or her service as a Government officer or employee. 


The provisions of the standards dealing with receipts from non- 
governmental sources in connection with official travel are closely as- 
sociated with the subject of gratuities. In discussing this area, it is 
important to make a distinction between payments made in kind, and 
payments made in cash. With regard to payments offered in kind, the rule 
is that DoD personnel may accept such reimbursement if (1) the payment 
in kind is not provided by a defense contractor (2) the person involved is 
participating in the event pursuant to official orders and is a bona fide 
participant—e.g., he is a speaker or a panelist—and (3) the order-issuing 
authority authorizes the receipt as being in the overall interest of the 
government. 

With regard to reimbursement in cash, the rule is more restrictive. In 
this case, the general rule is that one may not accept cash. Rather, he 
must look to the government for reimbursement in accordance with the 
Joint Travel Regulations. In those cases where cash reimbursement is 
offered, it may be accepted, of course, on behalf of the government and 
deposited in the miscellaneous receipts of the Treasury. In those few 
cases where personal receipt of cash is authorized, however, one must 
receive specific authorization from the commanding officer or other head 
of the activity prior to receipt and such authorization may be given only 
when it is consistent with guidance provided by the appropriate 
Standards-of-Conduct Counsellor. Before authorizing a cash reimburse- 
ment, the authorizing official should look for specific statutory authority. 


33 








SUMMER 1978 @ Standards of Conduct: A Primer 


Such statutory permission has been given for the acceptance of contribu- 
tions and awards incident to training at nongovernmental facilities,?° and 
payment of expenses incident to the attendance of meetings where the 
expenses are paid by a tax exempt entity.24 An additional example of 
where reimbursement in cash is proper is the expenses of a witness who 
is called to testify in his official capacity or to produce official records on 
behalf of a party other than the United States.?? In such a case, the 
witness is authorized to accept payment for travel expenses from the 
calling party. 

There are two additional restrictions with general application. First, 
whether reimbursement is in kind or otherwise, it may never be accepted 
if it is extravagant or excessive in nature. In determining whether a 
payment is extravagant or excessive, the standard should be the entitle- 
ment of the officer or employee were he to be paid by the government 
pursuant to the Joint Travel Regulations. Thus, acceptance of overly 
luxurious accommodations or inordinately elegant meals would violate 
the prohibition. Attendance in excess of the time reasonably required to 
meet the government’s need would also violate the prohibition. While 
there are no hard-and-fast criteria which fit every situation, as a practical 
reality it must be recognized that it will be a largely uninformed public 
that will be offering the criticism. Consequently, the rules are not to be 
interpreted on the basis of nice theoretical distinctions or sophistry. If 
the situation can give a reasonable appearance of impropriety, it must be 
avoided. 

The second additional restriction is that, whether payment to an indi- 
vidual is received in cash or in kind, the employee must report the receipt 
in his travel claim (unless he tums it over to the government) so that the 
appropriate deductions may be made in the travel and transportation 
allowances that may be payable. 

Inasmuch as receipts from defense contractors while on official busi- 
ness are discussed in two parts of the standards—the gratuity section and 
this section on official travel—an effort must be made to make the two 
parts compatible. This can be done by drawing a historical distinction. 
The gratuity exception dealing with contractor-provided items in connec- 
tion with official business has been expanded in the current statement of 
the standards. Previously, the exception dealt with minor items inciden- 
tal to the official business—local transportation, snacks, and the like— 
for which the government would not have made reimbursement. 
Therefore, the apparent inconsistencies in the previous directive were 
reconcilable on the basis that the exception was addressed to offers 
directed to the individual in his personal capacity. The expansion in the 
latest edition of the standards creates a problem, however, in that it 
20. 5 U.S.C. § 4111 (1970). 


21. Id. 
22. 5 U.S.C. § 5751(b) (1970). 
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appears to include offers to the government as well and sets up different 
prerequisites for acceptance. Although a definitive resolution of the mat- 
ter must await revision of the DoD regulation, in the interim it is 
suggested that the previous distinction be maintained. Such a distinction 
would recognize the fact that the gratuities prohibition applies only to 
receipts by naval personnel for themselves or others. It does not (despite 
some loose language) pertain to gifts to the Navy. If the gift, although 
offered to the individual, reduces an official expenditure, it is actually a 
gift to the Navy even though it is used by the individual. Thus, the 
gratuity section would not apply and the rules pertaining to receipts from 
official travel would be determinative. If, on the other hand, the offered 
item does not reduce an official expenditure, it would be a gift to the 
individual and the gratuity rules would be determinative. An example 
may help to make this distinction clear. Assume that an employee has 
been ordered to conduct an inquiry at a contractor’s plant in a distant 
city. Upon arrival, the defense contractor offers to house the employee in 
its guest cottage because it is more sumptuous than the local motel. To 
the extent that the expense matches that of the ordinary motel, the offer 
is actually to the government because (assuming the employee properly 
reports the offer) acceptance would decrease the official expenditure. To 
the extent that the value of the cottage accommodations exceed that for 
which the government would pay, the offer is a gratuity to the employee. 
Therefore, the employee must either pay the cost or decline. If the 
defense contractor also offered the employee a car for his local enjoy- 
ment, that would be a clear gratuity. If the car were in lieu of commercial 
transportation to and from places required to be visited pursuant to the 
orders, it would be a gift to the government. Perhaps the problem arises 
more frequently when the official business is conducted within commut- 
ing distance and no government-paid transportation and per diem is 
available. In such cases, although the offer of a car or lunch would be “‘in 
connection with official business,”’ the offer would benefit the individual 
and not the government, and the gratuity mules would apply. 

The use of the gift-to-the-Navy theory to distinguish between what is a 
gratuity and what is an expense in connection with official travel raises a 
collateral issue. If the payment constitutes a gift to the Navy, it must be 
accepted pursuant to statutory authority.2> Such acceptance authority is 
vested only in the Secretary of the Navy and other senior officials of the 
Navy acting as his delegatees.4 In the instant situation, such a delegation 
is implicit in the standard and authority to authorize acceptance by the 


individual employee carries with it the delegated authority to accept on 
behalf of the Navy. 





23. Supra, note 14. 
24. SECNAVINST 4001.2C of 29 Jul 1971, Subj: Acceptance of gifts, par. 3. 
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SPEAKING, LECTURING, WRITING, AND APPEARING AS AN EXPERT WITNESS 





Rule: Except under specified conditions, naval personnel are prohibited from accepting 
fees, reimbursement, or honoraria for speaking, lecturing, or writing. 


The standards prescribed for these activities cannot be understood 
without reference to the standards relating to using inside information; 
using one’s naval position; using government facilities, property, and 
manpower; gratuities; receipts in connection with official business; and 
outside employment. The best place to begin is to distinguish between 
speaking, lecturing, writing, and appearing in one’s official capacity, and 
undertaking such activities in one’s private capacity. If one were to speak 
as part of one’s naval duties, clearly no compensation could be received 
from a private source, and payments on account of expenses, as has been 
indicated, supra, are strictly limited. The Department of Defense and the 
Department of the Navy, however, encourage naval personnel to engage 
in teaching, lecturing, and writing in their private capacity.2> The stand- 
ards applied to such activities are designed to ensure that the individual 
is, in fact, and appears to be, acting as a private individual and not using 
his naval position, directly or indirectly, for his personal gain. For this 
reason, limitations are placed on the acceptance of honoraria—those 
gratuitous payments, not intended to be compensation for services— 
tendered for speaking or writing in one’s private capacity. For instance, 
naval personnel may not accept honoraria from defense contractors for 
they would constitute prohibited gratuities. Further, naval personnel may 
not accept any honorarium that is excessive under the circumstances or 
that is in excess of $2,000 for any one speech, appearance, or activity.”® 
Acceptance of honoraria exceeding $25,000 in the aggregate in any calen- 
dar year is also prohibited.?” The individual must also present himself 
clearly as a private citizen and must expressly present the views ex- 
pressed as his own and not those of the Department of the Navy or the 
Department of Defense. This mandate precludes using one’s title, 
grade, or position and the wearing of the uniform in connection with these 
activities. The preparation of the speech or publication must not interfere 
with the individual’s performance of his official duties. Naval personnel 
may not use government materials, facilities, or manpower in the prepa- 
ration of the speech, or use materials prepared or provided pursuant to 
the individual’s government employment. Information obtained as a re- 
sult of federal employment may not be used unless the information is 
generally available to the public. 





25. DoD Dir. 5500.7 of 15 Jan 1977, Standards of Conduct, par. XIID, 32 C.F.R. § 40.9(d) 
(1976); SECNAVINST 5370.2G, par. 6m(5). 

26. 2 U.S.C. § 441 (Supp. V 1975). 

27. Id. 

. SECNAVINST 5370.2G, par. 6; SECNAVINST 5720.44, par. 0604.8. 
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GIFTS TO SUPERIORS 


Rule: Naval personnel shall not solicit a contribution from other DoD personnel for a gift 
to an official superior, make a donation or a gift to an official superior, or accept a gift 
from other DoD personnel subordinate to themselves. 


As to civilian personnel, the prohibition on gifts to superiors is founded 
in title 5, United States Code,?® which discusses the prohibition in terms 
of persons who receive less pay. Specifically, it prohibits the solicitation 
for or making a donation to a gift for an “‘official superior’ or “‘accept[ing]} 
a gift from an employee receiving less pay. . . .”” Thus, on the giving side, 
the normal superior/junior relationship is the determining restriction. 
When on the receiving side, it is whether the giver earns less pay. The 
bottom line of the statute is that “‘[aJn employee who violates this section 
shall be removed from the service.” The statute does not apply to mem- 
bers of the uniformed services. By policy, however, the same general 
prohibitions have been applied to the uniformed military personnel °° 
(with the exception of the “‘less-pay’’ provision—for the uniformed per- 
sonnel it is solely a matter of rank—and with the exception of the removal 
provision for which discipline under the Uniform Code of Military Jus- 
tice *4 has been substituted) and both military and civilian personnel are 
covered by the same provision in the standards. The standards recognize 
four categeries of exceptions, however. If the giving is voluntary, each 
donation is nominal, and the gift is reasonable, gifts may be given to 
seniors on such special occasions as marriage, illness, transfer, and 
retirement. It is well to note the extent of these categories. Marriage and 
retirement are (ordinarily) quite infrequent. Transfer occurs more 
frequently—perhaps every two or three years. Illness can be much more 
frequent, but the humanitarian aspects of a gift due to illness put it in a 
category all by itself. The conclusion must be that the only types of 
situations in which gifts can be given to seniors are those situations which 
either occur infrequently or are of such indelible custom that no one is 
likely to see any ulterior motive in the gift. As accustomed as we are, 
however, to gifts at Christmas, gifts to seniors at Christmas are not 
authorized by this exception. Christmas comes too frequently and, where 
intra-office gift-giving has been practiced, the practice of Christmas 
gift-giving has sometimes degenerated into an effort to curry favor. If, 
however, there is a mutual sharing of gifts that does not involve a 
one-to-one exchange (as where each member of an office draws the name 
of another member), the senior could participate and give and receive a 
gift; but the superior could not accept a gift from the whole office or from 
one individual as a personal matter outside an office-wide exchange. 





29. 5 U.S.C. § 7351 (1970). 
30. SECNAVINST 5370.2G, par. 6.). 
31. 10 U.S.C. § 892 (1970). 
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It is also well to note the three prerequisites for any legally proper gift 
to a senior: voluntary, nominal, and reasonable. Each carries whatever 
common definition it usually enjoys since none of the prerequisites are 
specifically defined in the standards. The requirement that it be volun- 
tary, of course, precludes any hint of “‘arm-twisting.”” One of the easiest 
ways to visit difficulty upon a superior is to demand a contribution from 
an unwilling contributor. The superior will be blissfully unaware of the 
problem, but this will not stop the offended contributor from complaining. 
What is nominal will depend to a large extent on the pay grade of the 
person contributing, and what is reasonable will depend on the position of 
the recipient and the occasion for the gift. In both cases, it would be 
advisable to look to custom. Continuing past practices is more likely to 
be acceptable than significantly increasing the amount solicited or the 
value given. 


Use or GOVERNMENT FACILITIES, PROPERTY, AND MANPOWER 


Rule: Naval personnel shall not directly or indirectly use, take, dispose of, or allow the 
use, taking, or disposing of Govemment property or facilities of any kind for other than 
officially approved purposes. 


Perhaps the standard with the greatest daily application to the greatest 
number of naval personnel is the standard relating to the authorized uses 
of government facilities, property, and manpower. It deals with large 
items such as the use of a school or a picnic area, but it also deals with 
typewriters, phones, secretaries, pens, and rubber bands. To meet the 
letter of the law, nothing that the government buys can be used for 
anything that is not official government business. This does not, of 
course, preclude uses that, while they may not be aimed directly toward 
the accomplishment of the Department of the Navy’s mission, are still 
considered official government business because they are part of ap- 
proved activities in furtherance of recognized naval community rela- 
tions .*2 

In essence, the standard imposes on each person serving the De- 
partment of the Navy the affirmative duty to protect and conserve gov- 
ernment pronerty. Using a government secretary to type personal 
correspondence during working hours, making private long-distance calls 
on military lines, using government employees to distribute association 
meeting notices (unless after work or when support is specifically au- 
thorized), and loaning government equipment without approval, are all 
examples of improper uses of government facilities, property, and man- 
power. 

In a discussion of this part of the standards, the most troublesome part 
is not the prohibition but in deciding when an exception can be made to 
the prohibition. Any exception must be approved. In many cases, blanket 





32. SECNAVINST 5720.44, par. 0602.2. 
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approval has already been given in either the community relations di- 
rectives or in the directives dealing with emergency reaction and disaster 
relief.23 Even when no blanket authority exists, authority for individual 
projects can ordinarily be obtained. As a general rule, if the use does not 
violate any of the six proscriptions of the Executive Order discussed 
earlier and the four guidelines to be discussed below, and absent a 
specific prohibition from higher authority, authority can be granted by the 
commander who has responsibility for the facility, property, or man- 
power. In those cases which fail to meet these requirements but which 
have not been specifically prohibited by higher authority, permission can 
often be obtained by application to Department of Defense [ASD(PA)]. 
When making a decision in a particular case, there are four con- 
siderations that usually must be addressed: posse comitatus, commercial 
competition, the nature of the requestor, and the selective-benefit pro- 
scription. The first of these, posse comitatus, will apply only when the 
request involves the use of uniformed personnel in the enforcement of 
civil law. As a matter of Department of the Navy policy, uniformed naval 
personnel may not participate in their official capacity when the purpose 
of the participation is to enforce civil law.** This does not preclude 
individuals from assisting local authorities in their private capacity, nor 
does it preclude the loan of equipment. Only official involvement of 
uniformed military personnel is prohibited. Nor does it preclude use of 
personnel when it is necessary to save human life, in the case of civil 
disturbance, or when specifically authorized by the Secretary. These are 
recognized exceptions. Also excepted would be cases where the aid to 
civil authorities is only incidental to a valid military need. For example, 
uniformed medical personnel could not be used to draw blood solely 
at the request of the local police in a suspected drunk driving case. On 
the other hand, uniformed personnel could draw the blood under the 
same circumstances in support of the Navy’s safe driving program.** 
Once obtained, the results could be disclosed to civil authorities without 
violating the posse comitatus policy.** The real reason for the use of 
uniformed personnel in such a case would be to meet a legitimate military 
purpose. A similar result would obtain when a civilian is apprehended 
aboard a naval base for an offense thereon and is detained until civilian 





33. Id.; DoD Instruction 1000.15 of 31 Oct 1973, Private Organizations on DoD Installa- 
tions; SECNAVINST 11011.45 of 28 May 1975, Subj:Use of Navy real property by 
persons or organizations outside the Department of the Navy; SECNAVINST 5400.12 of 
17 Jan 1969, Subj: Civil Disturbances. 

34. SECNAVINST 5820.7 of 15 May 1974, Subj: Posse Comitatus Act. The Posse Com- 
itatus Act, 18 U.S.C. § 1385 (1970) is not expressly applicable to the Navy and Marine 
Corps, but is regarded as a statement of federal policy which is closely followed by the 
Department of the Navy, as implemented in SECNAVINST 5820.7. 

35. Chief of Naval Operations Instruction (QPNAVINST) 11200.5B of 1 Aug 1973, Subj: 
Motor Vehicle Traffic Supervision. 

36. Opinion of the Judge Advocate General of the Navy, JAG:13:KDL:vmg Ser. 13/4675 of 
24 Nov 1976. 


39 








SUMMER 1978 @ Standards of Conduct: A Primer 


authorities can pick him up. This would be pursuant to a military need 
and would not violate the policy. Problems due to the posse comitatus 
policy usually arise from requests for assistance from local authorities; 
requests to house prisoners in Navy correctional centers, for instance. In 
such circumstances, if only the facility is to be used, the posse comitatus 
policy would not preclude the assistance. If uniformed naval guards were 
to be used also, assistance would be precluded. Requests sometimes 
pertain to assistance in apprehending or transporting civilian criminals. 
Ordinarily, this would be precluded off base if uniformed personnel are 
involved. Two exceptions should be noted, however. There is specific 
statutory authority to aid the Coast Guard in the fulfillment of its duties *7 
and to assist the Attorney General in carrying out his functions under the 
Comprehensive Drug Abuse Prevention and Control Act of 1970. 

Another type of request that is sometimes received is for training. 
Although uniformed instructors may be involved, it is generally con- 
sidered that training law enforcement personnel is too remote from the 
enforcement of civilian law to be considered a violation of the posse 
comitatus policy. Certainly, there can be no incremental cost incurred in 
connection with the training of nongovernmental personnel. They must 
be fitted into existing space in an existing program. This type of situation 
involves another consideration, however—the consideration of commer- 
cial competition. The military services are not allowed to compete with 
local industry.*® Therefore, if the training is reasonably available from a 
commercial source, the military authority who is being asked to approve 
the use of personnel and facilities would be required to deny the request. 
This is not an absolute rule, however. For one thing, whether there is 
competition or not depends largely on whether the commercial enterprise 
is going to feel that the government is taking away its business by 
undertaking the activity requested. There are many instances where 
there is a commercial concern that could do the work, but does not wish 
to undertake it. This would be particularly true in nonprofit cases or 
where the probable profit does not make it worthwhile. In other words, 
whether there is competition is viewed from the perspective of the com- 
petitor. 

Civic groups and local governments are often among the requestors. A 
local government entity may want the military service to provide a demo- 
lition team to destroy a weakened bridge, transportation for any number 
of items or events, or a crane to remove something. In each such request, 
one of the considerations must be whether the same function is commer- 
cially available. A civil group may want to use an auditorium, or a golf 
course, or a boat marina. Again, commercial availability must be con- 
sidered. 

37. 14 U.S.C. § 141 (1970). 


38. 21 U.S.C. § 873 (1970). 
39. SECNAVINST 5720.44, par. 0602.2.h. 
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The fourth consideration is the ubiquitous selective-benefit considera- 
tion. If a facility is to be made available to one organization, it must be 
made available to all other similar requestors. There are many factors to 
be considered in determining similarity. The particular likes, dislikes, 
and preferences of the base commander is not, however, one of those 
factors. On the other hand, a logical distinction could be made between 
those private organizations which serve the Navy and have a demonstra- 
ble effect on morale and welfare of naval personnel, such as wives clubs 
or Navy Relief, and those which do not. Other reasonable distinctions 
would include nonprofit as opposed to commercial; peaceful, as opposed 
to those that have threatened violence and disruption of the military 
mission; and “‘special organizations” *° as opposed to those that are not 
so designated. Excluded from a reasonable distinction are those numer- 
ous organizations which, while they serve the Navy interest and have 
enjoyed an amicable relationship for many years, also serve private 
interests and are not listed as “‘special organizations.” 

The question of selective benefit is invariably raised in election years. 
A local candidate will wish to use a military locale for a campaign film or a 
military theater for a speech. Aside from the restrictions on political 
activity derived from the Federal Personnel Manual,“ the Bureau of 
Naval Personnel Manual, * the Marine Corps Manual,* and their statu- 
tory bases,“ there is also the problem of selective benefit to be consid- 
ered. One candidate cannot be authorized to use the facility for political 
purposes without standing ready to grant all other similar requests. For 
this reason, among others, use of military facilities for political pur- 
poses is discouraged as a matter of policy. 

OutsiDE EMPLOYMENT 

Rule: Naval personnel shall not engage in outside employment or other outside activity 

that is incompatible with their Goverment duties, that may bring discredit on the 

Government, or that violates the standards of conduct. 

With regard to outside employment, the general rule is that it is 
allowed. The standards, in this instance, instead of prohibiting the activ- 
ity and then providing exceptions to the prohibition, authorize the activity 
and then provide exceptions to the authorization. Three of the restrictions 
are of general application—they apply to both military and civilian 
personnel—and their justification is readily understandable. Naval per- 
sonnel may not accept outside employment (1) which can be reasonably 
expected to bring discredit upon the government (2) which will interfere 
with the performance of their official duties, or (3) which may involve a 
conflict of interests. 





40. See SECNAVINST 5720.44, par. 0606, for a listing of “special organizations.” 
- 41. Federal Personnel Manual, Chapter 733. 
42. BUPERSMAN art. 6210240. 
43. Department of the Navy Marine Corps Manual, par. 1742.3. 
44. See, 5 U.S.C. §§ 7321-7327 (1970); 18 U.S.C. §§ 602, 603, 607, 608 (1970). 
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The discrediting-employing limitation, although certainly not limited to 
such instances, has arisen most frequently with regard to striking unions ‘ 
and strikebreaking. For this reason, the standards contain specific re- , 
quirements in this area. In general terms, they permit a continuation of 
the status quo. If already employed at the time of the strike, employment 
may continue, but employment may not be started with a company 
already involved in a strike if it involves working at the location of the 
strike. 

The interference-with-duty limitation generally refers to normal work- 
ing time. For civilians, this would preclude outside employment during 
the specific hours for which the civilian is employed. In determining 
whether there is an interference in the case of uniformed personnel, the 
old adage that a serviceman is on duty 24 hours a day is not completely 
true. That is, employment may not be precluded simply because it will 
necessarily use part of the 24 hours. For uniformed personnel, however, 
the rule would preclude outside employment during normal work hours, 
duty hours, and any irregularly assigned hours. In other words, proper 
military assignments come first whether they are routine or unusual. In 
many instances, local regulations require that the employee obtain writ- 
ten permission from his or her military superior before accepting outside 
employment. For military personnel, even though permission may not be 
required, it is obvious that there must be at least an understanding 
between the member and the military superior in order not to create a 
misunderstanding with regard to interference with irregularly assigned 
duties. 

The conflicts-of-interésts limitation is the most difficult to apply be- 
cause it is so difficult to identify. When discussing outside employment, it 
is certain thatthe interests involved are not limited to financial interests. 
One of the most frequent conflicts has a financial aspect to it, however. It 
arises when a naval employee, with particular expertise in a particular 
field because of his naval employment, secures a job with a civilian firm 
doing business in the same area of expertise. Such employment would not 
be prohibited per se. In such instances, however, there are frequently 
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circumstances which would preclude the employment. For instance, if é 
the outside employment can take advantage of information which the ] 
employee has only because of his military work, and such information is i 


not public knowledge, there will be at least a prohibited appearance of a 
conflict even if the employee is most scrupulous not to divulge the infor- 
mation to his outside employer. For another example, consider an avia- 
tion mechanic who undertakes outside employment which involves working 
for a contractor providing maintenance on the same aircraft which the me- 
chanic has a military duty to maintain. No effort on the part of the me- 
chanic to deal fairly with his military service is going to overcome the 
appearance that he is adding to his pocketbook by “sloughing off’ his 
work for the service in order to gain more money by doing the same work 
after hours for the contractor. 4 
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In determining whether there is a conflict, it is not necessary to distrust 
everyone, or to protect against every possible appearance of a conflict. 
This would be an overreaction. What is necessary is that circumstances 
that can be expected to lead to reasonable appearances of impropriety be 
precluded. For instance, there would be no need to preclude a doctor 
from “moonlighting” on the off-chance that he might treat a serviceman 
or dependent who is entitled to his services without charge. This is a 
possibility that requires specific corrective action pursuant to the Manual 
of the Medical Department,* but would not preclude the employment. 
On the other hand, if the employment is in a clinic frequented substan- 
tially by service personnel, it would ordinarily be wise to preclude the 
employment in order to preclude the appearances that the doctor is 
charging for service that he should be providing without charge, or is 
using his government position to obtain patients. 

For military personnel, there are additional restrictions on outside em- 
ployment. Some are contained in the Bureau of Naval Personnel Man- 
ual “ and in a Marine Corps directive 47 which note the connection 
between the outside-employment standard and the prohibitions on com- 
mercial solicitation and use of rank, title, or position. The Marine Corps 
directive further prohibits, specifically, civilian employment as a law 
enforcement officer for a public police force. This provision does not 
pertain to employment as a security guard for a private company, how- 
ever, unless the employee would be placed in a position analogous to that 
faced by a civilian policeman. 

In both the Navy and Marine Corps, a distinction must be made 
between enlisted and officer personnel. This is true because the statutory 
basis for the rules make the distinction. For officers, 37 U.S.C. § 801(a) 
(1970) prohibits a Regular officer from being employed by anyone furnish- 
ing naval supplies or war materials to the United States. A Regular officer 
who accepts outside employment in violation of this statute is not entitled 
to any payment from the government during such outside employment. 
Although the statute is applicable only when the employer furnishes naval 
supplies or war materials, this is not a greatly limiting factor. It includes 
almost any tangible item. Intangibles, such as services, are not included, 
but just about anything that one can put his hand on is going to be 
included as “‘supplies and war materials.” 

The statutory proscription pertaining to enlisted personnel is possibly 
more restrictive but not in such a specific way. Section 974 of title 10, 
United States Code,* provides that no enlisted member “‘may be ordered 
or permitted to leave his post to engage in a civilian pursuit . . . if the 





45. Department of the Navy Manual of the Medical Department art. 1-22. 

46. BUPERSMAN art. 3420500. 

47. Marine Corps Order 5330.3A of 11 Nov 1974, Subj: Civilian Employment of Marine 
Corps Personnel. 

48. Id., par. 5.c. 

49. 10 U.S.C. § 974 (1970). 
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pursuit. . . interferes with the customary or regular employment of local 
civilians in their art, trade, or profession.” Interestingly, this prohibition 
is addressed to the commanding officer rather than to the enlisted per- 
sonnel; the commanding officer may not order or permit. This technical- 
ity has not hindered efforts to apply the prohibition to enlisted personnel, 
however, but its rather imprecise wording and harsh result have allowed 
for various interpretations over the years. Currently, the interpretation, 
simply stated, is that there is no “interference’’ unless there is a com- 
plaint. The result is that enlisted personnel may moonlight until there is a 
complaint. Any such complaint must be investigated and, if a prohibited 
interference is shown, the employment must then terminate. 

Title 10, United States Code, provides further a slight variation of this 
proscription as it applies to Navy and Marine Corps bandsmen. The Navy 
provision states that “*... no member of a Navy band may receive 
remuneration for furnishing music outside a military installation . . . [in] 
competition with local civilian musicians.’ 5° This adds nothing to the 
general prohibition found at section 974. The next paragraph, which deals 
only with members of the United States Marine Corps Band, has some 
significant distinctions, however. It provides that no member of the band 
“‘may furnish music in competition with any civilian musician or receive 
remuneration for furnishing music except under specia? circumstances 
when authorized by the President.”’ 54 The second half of this provision 
imposes a flat prohibition on playing for remuneration even where there is 
no civilian competition. 

It may seem strange that it is enlisted musicians who are singled out for 
special proscriptions on employment. The truth of the matter, however, is 
that they are also singled out within the general proscription of section 
974—not by the wording, but by practice. The majority of complaints 
seem to involve enlisted musicians and, as recently as the spring of 1976, 
the prohibition on outside employment was upheld in the case of an 
enlisted musician.5? 

GAMBLING, BETTING, AND LOTTERIES 


Rule: Naval personnel shall not participate in any gambling activity on Government 

property or while on duty for the Government. 

Of all the standards, the standard on gambling is probably the least 
enforceable—and the one that most naval personnel are the least in- 
terested in having enforced. It is a broadly stated prohibition that pre- 
cludes all forms of gambling activity including lotteries, pools, numbers, 
raffles, wagering, and all of the other normally recognized games of 
chance in which something is contributed in the hope of gaining some- 
thing. Games of skill are not prohibited by this standard—only games of 





50. 10 U.S.C. § 6223(a) (1970). 
51. 10 U.S.C. § 6223(b) (1970). 
52. Jenkins v. Rumsfeld, 412 F. Supp. 1177 (E.D. Va. 1976). 
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chance. A door prize could constitute gambling if the fee for the event is 
raised in order to cover the cost of the prize. Such ordinary activity as a 
football pool, throwing the dice for drinks at a club, and playing poker for 
stakes, all constitute gambling. With such a broad prohibition applying to 
ordinarily accepted activity, it is well to note three provisions of the 
prohibition. First, it applies only to naval personnel—both military and 
civilian. The wives’ club, for instance, could hold a drawing or a Las 
Vegas night on Navy property, but their husbands could not participate if 
they were naval personnel and neither could those of the wives who might 
be employed by the Navy or Marine Corps. Second, the prohibition 
applies only to gambling on government property, whether owned, 
leased, or merely controlled, unless the participant happens to have 
official duty away from such property. In the latter case, it does not 
matter where the gambling takes place. Third, the Secretary of the Navy 
may approve exceptions. Such approval has been infrequent, but permis- 
sion has been given for slot machines in overseas clubs ®* and, recently, 
an exception for raffles conducted in connection with Navy Relief fund 
drives under certain circumstances has been authorized.*4 


INDEBTEDNESS 


Rule: Naval personnel shall pay their just financial obligations. 


The last of the punitive standards deals with personal indebtedness. It 
is a subject which, on the uniformed side at least, has seen a gradual shift 
from active participation by command authorities toward a more reason- 
able and legally supportable view. Whether or not a person has debts is 
not the question under the standards. What concerns the military is that 
it not receive a bad reputation because naval personnel neglect to pay 
their debts in a timely manner. This is a valid military concern and tends 
to justify the inclusion of this provision in the standards. It should also be 
noted that the standard applies only to “just’’ obligations and at the same 
time makes it clear that the Navy is not going to get involved in determin- 
ing whether a particular debt is just in either amount or derivation. The 
bottom line is that, under the standards, indebtedness is a personal 
matter until it starts to affect the mission of the command. Then, it 
becomes a matter for command attention. 


CONCLUSION 


This myriad of interrelating “do’s and don’ts”’ that the military services 
call the standards of conduct imposes some of the most difficult require- 
ments that a servicemember or DoD employee must face; difficult as to 
both discernment and compliance. And yet, each person is required not 
only to know the requirements and avoid violations committed by them- 
sel'es, but to report to the appropriate command authority any violation 





53. Department of the Navy, Manual for Messes Ashore (NAVPERS 15951), par. 1001.(g). 
54. Secretary of the Navy Notice (SECNAVNOTE) 5340 of 20 Jan 1978, Subj: Navy Relief 
Society annual call for contributions. 
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which he believes has been perpetrated by other personnel. This latter 
requirement becomes complicated and convoluted if the reason one sus- 
pects another of a violation is because he is associated with the other in 
the matter. That could put both parties in violation of the standards 
inasmuch as naval personnel are prohibited from dealing on behalf of the 
government with any other government personnel in any matter in which 
they are in violation of the standards. Thus, if a naval employee knows 
that another person is acting in violation of the standards and deals with 
him in the matter on behalf of the government, he is, himself, violating 
the standards whether or not his actions are otherwise wrongful. This is 
one area where one must know of the violation in order to be condemned, 
however. Ignorance is an excuse—unlike almost all of the other parts of 
the standards. As a practical matter, of course, one is well-advised to 
make every effort to be knowledgeable about the standards and their 
violation. A mistake can be embarrassing at the least, and career-ruining 
at the worst. 

There is a rule pertaining to the gratuities prohibition that is both 
succinct and apt and is good advice as to all parts of the standards: “when 
in doubt, don’t.” 








Antarctica, The Southern Ocean, 
and the Law of the Sea* 


Gregory P. Wilson** 


The ongoing law of sea negotiations leave unanswered the 
juridical nature of the Southern Ocean including the coastal 
waters and coastal area of Antarctica. The author examines the 
unique legal status of Antarctica in juxtaposition with current 
law-of-sea proposals, and, in view of the potentially rich eco- 
nomic resources of the Antarctica continental shelf, recommends 
alternative approaches for resolving the Southern Ocean prob- 
lem. 

INTRODUCTION 


THE CONFLICT BETWEEN the ideological concepts of freedom and 
security is nowhere more apparent in the world today than in the Third 
United Nations Conference on the Law of the Sea (UNCLOS IID. Ironi- 
cally, the extreme coastal-state/security defense by Albania which the 
International Court of Justice rejected in the 1949 Corfu Channel Case + 
is being accepted generally as the evolving norm in international law, 
security in this instance being defined in both territorial and economic 
terms. Traditional freedom of the open seas, on the other hand, is being 
severely limited by including in wide belts of territorial seas and exclusive 
economic zones what formerly has been acknowledged as being part of 
the high seas. Pending a final solution, the tension between territorial 
security extended to surrounding coastal waters and traditional freedom 
of the seas remains, and, in fact, may be left unresolved in the text of a 
final law of the sea agreement. Even if that conflict should be resolved 
sufficiently in the final text—or benignly ignored—at least one specific 
issue is likely to remain ambiguous and quite possibly the subject of later 
dispute: that is, the legal nature of the ocean space surrounding the 
Antarctic continent, itself an area of special sovereignty. 





*The author wishes to express his appreciation to Professor Alfred P. Rubin of the 
Fletcher School of Law and Diplomacy, Professor Louis B..-Sohn of Harvard Law School, 
and Peter Alan Thomas, Esquire, for their useful comments and helpful criticism in drafting 
this article. 

**Mr. Wilson is currently serving as Professional Staff Member, Committee on Banking, 
Finance, ard Urban Affairs, U.S. House of Representatives. He received the B.A. degree 
from Ohio Wesleyan University in 1974. He attended the Fletcher School of Law and 
Diplomacy, Tufts University. He is a member of the American Society of International Law. 
1. Corfu Channel Case (1949) I.C.J. 4, 35. 


47 





SUMMER 1978 e 
The problem results from both the very nature of the Antarctic Treaty 
























































Antarctica, Southern Ocean, Law of Sea 


of 1959 2 in international law, as well as the juridical confusion over 0 
conflicting claims in the area south of 60° South Latitude. The reason the tl 
Treaty remains in such a tenuous position is that, although it is legally le 
binding upon the thirteen Consultative Parties * and the six Acceding C 
States,* the rest of the 137 nations participating in the UNCLOS III th 
negotiations are not party to the Treaty. Hence, res inter alios acta nec p 
nocent nec prosunt, * no duties or obligations arising from the Treaty can te 
be imposed upon these 137 non-Treaty states. Furthermore, a wholly N 
unique treaty regime applies to the Southern Ocean © among the Antarc- n 
tic Treaty Group, but the precise legal status of that ocean space is ce 
unclear from the text of the Treaty. For example, Article 6 of the Treaty 

states: 


The provisions of the present Treaty shall apply to the area south of 60° South 
Latitude, including all ice shelves, but nothing in the Present Treaty shall prejudice or in 
any way affect the rights, or the exercise of the rights, of any State under international 
law with regard to the high seas within that area.” 

Are there no territorial seas? Are there no exclusive economic zones? 
Is the continental shelf available to no State’s exploration or exploitation? 
In the absence of any “states” existing on the Antarctic continent, are the 
surrounding seas still to be considered high seas with all the freedoms 
and restrictions that result when the label “high seas” is affixed? Will the 
Treaty prevail with its vague definitions, or will the final UNCLOS III 1 
text ‘1jumph with regard to what are now considered to be Treaty waters? 





2. 12 U.S.T. 794; T.1.A.S. 4780; 402 U.N.T.S. 72 (hereinafter the Treaty). The Antarctic 
Treaty of 1959 entered into force on June 23, 1961. 

3. The 12 original Contracting Parties that have the right to consult and to issue binding 
recommendations under the provisions of Article 9 of the Treaty are: Argentina, 
Australia, Belgium, Chile, France, Japan, New Zealand, Norway, South Africa, the 
Soviet Union, the United Kingdom, and the United States. In July, 1977, Poland 
became the first nation since the Treaty entered into force to attain consultative l 
status. See FINAL REPORT OF THE SPECIAL ANTARCTIC TREATY CONSULTATIVE MEETING, 

ANT/SCM/6 (July, 1977). Collectively, the 12 original Contracting Parties plus Poland 
hereinafter are referred to as the Consultative Parties. 

4. The later Acceding States that lack the Article 9 right of consultation and recommen- 
dation are: Brazil, Czechoslovakia, Denmark, German Democratic Republic, the 
Netherlands, and Rumania. Collectively, both the Consultative Parties and the Acced- 
ing States hereinafter are referred to as the Antarctic Treaty Group (ATG). 

. This principle is embodied in the Vienna Convention on the Law of Treaties, not yet in 
force. See Basic DOCUMENTS IN INTERNATIONAL LAW 246 (2nd ed., I. Brownlie 1972). 
Article 34 states: “‘A treaty does not create either obligations or rights for a third state 
without its consent.”’ Id. 

6. See THE ENCYCLOPEDIA OF OCEANOGRAPHY 837 (1966). Although the Southern Ocean 
has an arbitrary northern limit of 52° South Latitude at the point of the Antarctic 
Convergence (which is defined as the line along which the cold, northward-going 
Antarctic surface water sinks beneath the warmer sub-Antarctic water), the label 
“‘Southem Ocean” hereinafter is used interchangeably with the waters defined in 
Article 6 of the Antarctic Treaty. 

7. Supra, note 2. 
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These are but a few of the questions that must be raised. The purview 
of the present UNCLOS III negotiations over the ocean space defined in 
the Treaty never has been addressed specifically. General works on the 
law of sea either fail to comment on the legal status of the Southern 
Ocean, or are limited to brief and inconclusive discussions concerning 
the doctrine of sovereignty over polar areas.* The United Nations travaux 
préparatoires for the current negotiations suggestively omit any reference 
to the peculiar problem of the Southern Ocean,® and neither the Single 
Negotiating Text (SNT),*° the Revised Single Negotiating Text (RSNT),"! 
nor the most recent Informal Composite Negotiating Text (ICNT) 
contains any particular provision for the Antarctic area. Moreover, even 





8. See, e.g., H. GARY KNIGHT, THE LAW OF THE SEA: CASES, DOCUMENTS, AND READINGS 
441 (1975); C. JoHN CoLomBos, THE INTERNATIONAL LAW OF THE SEA 130-131 (6th rev. 
ed. 1967); E. WENK, JR., THE POLITICS OF THE OCEAN 289, 292, 343, 421 (1967); D. 
BoweTT, THE LAW OF THE SEA 26 (1967); M. McDoucAL AND W. BurRKE, THE PUBLIC 
ORDER OF THE OCEANS 464 (1962); M. SORENSEN, THE LAW OF THE SEA 195-256 (1958). 

9. See, e.g., 23 U.N. GAOR, U.N. Doc. A/7230; 24 U.N. GAOR Supp. 22, U.N. Doc. 
A/7622 and Add.1; 25 U.N. GAOR Supp. 21, U.N. Doc. A/8021; 26 U.N. GAOR Supp. 
21, U.N. Doc. A/8421; 27 U.N. GAOR Supp. 21, U.N. Doc. 8721; 28 U.N. GAOR 
Supp. 21, U.N. Doc. A/9021, 6 vols.; Third United Nations Conference on the Law of 
the Sea, Official Records U.N. Publs. E.75.V.3-5, 10, and E.76.V.8, Vol. 5. 

10. Single Negotiating Text, U.N. Doc. A/CONF.62/WP.8/Part I, May 7, 1975 (hereinafter 
SNT). See 4 Third United Nations Conference on the Law of the Sea, Official Records 
137-182 (1975). The President of the Conference noted that the SNT “‘will serve as a 
procedural device and only provide a basis for discussion.”” U.N. Doc. A/ 
CONF.62/W P.8/Part I (1975) at 1. 

11. Revised Single Negotiating Text, U.N. Doc. A/CONF.62/WP.8/Rev. 1, May 6, 1976 
(hereinafter RSNT). The President of the Conference stated that the RSNT “‘will have 
no other status than that of serving as a basis for continued negotiation without 
prejudice to the right of any delegation to move any amendments or to introduce any 
new proposals.’’ U.N. Doc. A/CONF.62/WP.8/Rev.1/Part I (1976) at 1. 

12. Informal Composite Negotiating Text, U.N. Doc. A/CONF.62/WP.10, July 15, 1977 
(hereinafter ICNT). Of the ICNT, the President of the Conference stated: “The 
Conference also agreed that the composite negotiating text would be informal in 
character and would have the same status as the informal single negotiating text and 
the revised single negotiating text and would, therefore, serve purely as a procedural 
device and only provide a basis for negotiation without affecting the right of any 
delegation to suggest revisions in the search for a consensus. It would be relevant to 
recall here the observations made in my proposals regarding the preparation of this 
text that it would not have the character and status of the text which was prepared by 
the International Law Commission and presented to the Geneva Conference of 1958 
and would, therefore, not have the status of a basic proposal that would stand unless 
rejected by the requisite majority.”’ See U.N. Doc. A/CONF.62/WP.10/ADD.1 (1977) at 
2-3. Originally scheduled for release prior to the close of the sixth session, the ICNT 
was not released until July 20, 1977, after the session had adjourned. Special Repre- 
sentative of the President to the Law of the Sea Conference, Ambassador at Large 
Ellict L. Richardson expressed the fundamental displeasure of the United States with 


the manner in which the ICNT was promulgated in private by a group of unnamed 
states: 
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the most recent scholarly articles skirt the issue of the applicability—or 
the lack thereof—of the UNCLOS III negotiations to the area south of 60° 
South Latitude. * 

Ambassador Hamilton Shirley Amerasinghe of Sri Lanka, President of 
UNCLOS III, made it clear in the United Nations General Assembly in 
1975 that “the question of the status of Antarctica is in no way linked with 





13. 





“The Informal Composite Negotiating Text resulting from this session of the U.N. 
Law of the Sea Conference evidences real progress on vital issues relating to interna- 
tional security and freedom of navigation. At the same time it substantially sets back 
prospects for agreement on an intemational regime for the conducting of seabed 
mining. Both the substance of the text on this issue and the lack of fair and open 
processes in its final preparation require me to recommend that the United States 
undertake a most serious and searching review of both the substance and procedures 
of the Conference. .. . 

With this unfortunate, last-minute deviation from what had seemed to be an emerg- 
ing direction of promise in the deep seabed negotiations, I am led now to recommend 
to the President of the United States that our Govemment must review not only the 
balance among our substantive interest, but also whether an agreement acceptable to 
all governments can best be achieved through the kind of negotiations which have thus 
far taken place.” 

See Press Statement by Ambassador Elliot L. Richardson, Special Representative of 

the President to the Law of the Sea Conference at the United Nations, July 20, 1977, at 
1, 6. See also: Reports of the Committees and Negotiating Groups on negotiations at 
the Seventh Session contained in a single document both for the purpose of record and 
for the convenience of delegations, United Nations Third Conference on the Law of the 
Sea, May 19, 1978. 
See, e.g., J. P. Bernhardt, Sovereignty in Antarctica, 5 Cauir. W. INT'L. L. REV. 
297-349 (1975); J. Stevenson and B. Oxman, The Third United Nations Conference on 
the Law of the Sea: The 1974 Caracas Session, 69 AM. J. INT'L. L. 1-30 (1975); A. O. 
Adede, The System for Exploitation of the “Common Heritage of Mankind” at the 
Caracas Session, 69 AM. J. INT'L. L. 31-49 (1975); J. Stevenson and B. Oxman, The 
Third United Nations Conference on the Law of the Sea: The 1975 Geneva Session, 69 
Am. J. INTL. L. 763-797 (1975); B. Oxman, The Third United Nations Conference on 
the Law of the Sea: The 1976 New York Sessions, 71 AM. J. INTL. L. 247-269 (1977); J. 
Barkenbus, How to Make Peace on the Seabed, FOREIGN PoLicy 211-220 (Winter 
1976-1977); J. T. Swing, Who Wil! Own the Oceans?, 54 FOREIGN AFFAIRS 527-546 
(April, 1976); J. I. Charney, Law of the Sea: Breaking the Deadlock, 55 FOREIGN 
AFFAIRS 598-629 (April, 1977); B. Oxman, The Third United Nations Conference on the 
Law of the Sea: The 1977 New York Session, 72 Am. J. INTL L. 57-83 (1978); and R. 
Darman, The Law of the Sea: Rethinking U.S. Interests, 56 FOREIGN AFFAIRS 373-395 
(1978). But see L. M. Alexander, Regional Arrangements in the Oceans, 71 AM. J. 
INT'L. L. 84-109 (1977) where the Antarctic example is noted occasionally. The author 
concludes: 

“Future regional arrangements may interact closely with certain geographical areas 
of the world ocean. For example, joint jurisdictional regimes might be set up . . . for 
certain parts of Antarctica, such as the Antarctic peninsula.” /d., at 106. 
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the issues before the Conference on the Law of the Sea and, therefore, 
this question should not delay agreement on a new Convention. . . .” 14 
Indeed, this issue was not on the agenda at either the fifth or sixth 
sessions in New York in 1976 and 1977. This apparent lack of attention, 
however, is no assurance that the juxtaposition’ of UNCLOS III and the 
Treaty will not be raised in subsequent sessions or after a final agreement 
is reached. Already one of Amerasinghe’s fellow countrymen and nego- 
tiating colleagues, Ambassador Christopher Pinto, a leading negotiator 
in the First Committee, has alluded to the proposition that the principle 
of the common heritage of mankind (which pertains to the sea-bed area 
beyond the limits of national jurisdiction and its resources) similarly 
should apply to the living and non-living resources of the Antarctic area. 
After the close of the sixth session in July 1977, Pinto stated: 
While efforts are currently being made at the intemational level to ensure that the 
world’s resources, and in particular its marine resources both living and non-living, shall 
not become the subject of selfish and irresponsible exploitation by those who, for the time 


being, possess the technology for the purpose, there are areas of the planet, such as those 
south of 45° S. latitude, for which the implications of those efforts may not be clear." 


Continuing this line of reasoning, Ambassador Pinto offers his pre- 
scription which is based upon cooperation among all states, a position 
that is significant since it one day could form the philosophical basis for a 
future negotiating position by all non-Treaty members participating in 


UNCLOS ITI: 


Consequently, it is most desirable that all states and international organisations with 
relevant responsibilities should cooperate in measures to ensure that 


1) exploration, exploitation and conservation of the resources, both living and non-living, 
of such areas are carried out in such a manner to reflect adequately the undoubted and 
continuing interest of the international community in such areas; and 

2) those resources will be made subject to a regime of rational management and utilisa- 
tion to secure optimum benefits for mankind as a whole and, in particular, for the 
developing countries, in accordance with appropriate global international arrange- 
ments, and within the framework of the new international economic order. '® 





L 14. U.N. Doc. A/PV.2380 at 16 (1975). Of the Antarctic continent Mr. Amerasinghe also 
noted: 

r “‘Antarctica is an area where the now widely accepted ideas and concepts relating to 

5 international economic co-operation, with their special stress on the principle of 

N equitable sharing of the world’s resources, can find ample scope for application, given 

e 


co-operation and goodwill of those who have so far been active in the area.” 
\. Id., at 15 (emphasis added). No mention of Antarctic resources is made in the 


5) provisional agendas of last two regular sessions of the United Nations General Assem- 
bly. See U.N. Doc. A/31/100 at 1-12 (1976) and U.N. Doc. A/32/150 at 1-13 (1977). 
or 15. Christopher Pinto, “‘The Future of Antarctica,” Statement at the Earthscan Press 
Briefing (London) Seminar on the Future of Antarctica, July 25, 1977. See also 
as “Dividing the Riches of the Last Frontiers,’’ Washington Post, August 1, 1977, at 13, 
or col. 1. 


16. Id. 
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Whether or not such a position is adopted officially by the majority of 
non-Treaty states, and what impact such action might have upon the 
UNCLOS III negotiations, remain to be seen. Given the recent explosive 
search for energy resources and raw materials in heretofore untamed 
parts of the earth and the need to meet the increasing world demand for 
food, a thorough reassessment of the Treaty is imperative in light of 
the developing law of the sea. 


ConFLICT OVER CERTAIN AREAS 


Antarctica is commonly described as “the largest remaining area of 
unacquired territory,” 17 terra nullius, in the world. As noted in the 
Introduction, the label “Antarctic area” is affixed to the area below 60° 
South Latitude for the purposes of the Treaty, an area that includes not 
only land but also ice shelves and water. Within the area that they have 
defined and auto-interpreted, the Consultative Parties rule supreme. Or 
do they? Juxtaposed to the UNCLOS III talks in progress, how is the 
label ‘Antarctic area” now to be defined? Who is to be allowed to 
determine and affix the label? Is it to be the 19 states comprising the 
Antarctic Treaty Group (ATG) or will it be instead the 88 percent, non- 
Treaty majority of the world’s developing, recently independent states? 
The problem is thus recognizable not only as one concerning the content 
of the label, but also, and perhaps more importantly, as one involving 
future conflicts of claims, jurisdiction, and sovereignty between the ATG 
and the non-Treaty majority represented in the UNCLOS III. For the 
Southern Ocean, the answers are) vital since most of the potential re- 
sources and wealth in the area are to be found in the nutrient-rich waters, 
in the marine life that thrives there, and in the secrets of the continental 
shelf and the submarine area. 


PROBLEMS OF SOVEREIGNTY IN GENERAL INTERNATIONAL LAW 


The methods of acquiring territory remain unsettled in general interna- 
tional law. Although at least five modes are recognized, namely, accre- 
tion, cession, occupation, subjugation, and prescription, Oppenheim- 
Lauterpacht correctly notes that: “‘no unanimity exists with regard to the 
modes of acquiring territory on the part of the members of the interna- 
tional community.” 18 





17. RESTATEMENT (SECOND) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES sec. 11 
(1965). ‘‘In becoming a party to the agreement, a state does not renounce or prejudice 
any such claim. See Article 4. The United States, which is a party to the Treaty, has 
made no territorial claim in the area and does not recognize the claims of others.” Jd. 
Terra nullius is territory which is not under the jurisdiction of a subject of international 
law. See G. SCHWARZENBERGER, A MANUAL OF INTERNATIONAL Law 644 (5th ed. 1967). 

18. L. OPPENHEIM, 1 INTERNATIONAL LAW: A TREATISE: PEACE 545-546 (8th ed. H. Lauter- 
pacht 1955). Hereinafter cited as OPPENHEIM-LAUTERPACHT. “Nowadays ... the 

acquisition of territory by a State can mean nothing else than the acquisition of 

sovereignty over such territory.”’ Jd. 





qu 
ing 


Gre 
dec 
ove 
dat 
the 


19. 


21. 
22. 


ww ee 


1as 


ler- 
the 
. of 


JAG Journal @ XXX 


Moreover, dicta from internationally adjudicated cases reveal several 
diverse principles which must be noted. In the Island of Palmas Case, 
title based on contiguity was found to have no foundation in international 
law, and the title based on discovery was found to exist only as an 
inchoate title; the determining factor establishing the title of sovereignty 
was that “acquired by continuous and peaceful display of State authority 
during a long period of time.”’ 1® Regarding the situation of terra nullius 
susceptible of occupation, the arbitral award in the Clipperton Island 
Case held that “the actual, and not the nominal, taking of possession is a 
necessary condition of occupation.” 2° The accomplished possession of 
what was once terra nullius completes the occupation and the right of 
possession is not subject to loss by derelictio. Moving away from the 
“continuous and peaceful display of state authority” doctrine of the 
Island of Palmas Case, the decision in the Clipperton Island Case upheld 
the fact that simply because France “has not exercised her authority 
there in a positive manner does not imply the forfeiture of an acquisition 
already definitely perfected.’ 24 It appears that there can be no title 
without the open exercise of claimed rights, regardless of how limited that 
exercise might be as in the Clipperton Island Case. Despite the origins of 
a particular claim, what is important is a recognition of the facts as they 


exist, which in turn give rise to what Oppenheim-Lauterpacht defines as 
prescription: 


. . . the acquisition of sovereignty over a territory through continuous and undisturbed 
exercise of sovereignty over it during such a period as is necessary to create under the 
influence of historical development the general conviction that the present condition of 
things is in conformity with international order.22 


Later, in the Minquiers and Ecrehos Case, where there was not a 
question of terra nullius, the exercise of state functions was the determin- 
ing factor.2* The theory of terra nullius, which was an integral part of 
Norway’s defense, was also rejected in the Legal Status of Eastern 
Greenland Case where the Permanent Court of International Justice 
decided that Denmark possessed the only valid title to the sovereignty 
over all of Greenland by means of “effective occupation” on the critical 
date.** Unfortunately, the more pertinent Antarctica Cases, initiated by 
the United Kingdom against Argentina and Chile conceming the disputed 





19. Island of Palmas Case (United States-Netherlands), 2 U.N.R.I.A.A. 831 (1928). 

20. Arbitral Award on the Subject of the Difference Relative to the Sovereignty Over 
Clipperton Island (France-Mexico), 26 AM. J. INT’L. L. 390, 393 (1932). 

21. Id., at 394. 

22. OPPENHEIM-LAUTERPACHT at 576. 

23. The Minquiers and Ecrehos Case (1953) I.C.J. 47. 

24. Legal Status of Eastern Greenland Case (1933) P.C.I.J., ser. A/B, No. 53. 
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sectoral claims by the three parties in the Falkland Island Dependencies, 
were removed from the ICJ list before written and oral proceedings 
began.?5 


THE ANTARCTIC AREA 


Immediately, the question raised is whether or not Antarctica can be 
considered as terra nullius, capable of being acquired as a possession 
under the territorial sovereignty of a state? Disregarding the Treaty for a 
moment, an early school of thought, characterized by the American 
writers Balch 2° and Scott,?7 maintains that even though polar regions 
may be res nullius, they are not subject to appropriation because they 
are incapable of settlement by man.?®= Whiteman notes, however, that the 
Island of Palmas, Clipperton Island, and Eastern Greenland cases have 
shown that “settlement is not a necessary element in effective occupa- 
tion.” 2° A second school of thought, consisting of Lindley,2° Smedal,** 
Hackworth,*? Hyde,** and Jessup,™ argue that Antarctica, as terra nul- 
lius, is subject to occupation and appropriation. It was during the time of 
this latter school that seven of the Treaty states made sectoral claims to 
the Antarctic continent and adjacent seas.*5 While it is unnecessary to 
examine each of the claims, it can be noted, as Hyde points out, that the 
sector theory involves “an arc (which) is produced extending from the 





25. Antarctica Cases, I.C.J. Pleadings 8 (1956). The Court, finding that Argentina and 
Chile had not accepted the Court’s jurisdiction, removed the cases from the list by 
Orders of March 6, 1956. See (1956) I.C.J. 12, 15. 

26. T. Balch, The Arctic and Antarctic Regions and the Law of Nations, 4 AM. J. INT'L. L. 
265-275 (1910). 

27. J. Scott, Arctic Exploration and International Law, 3 AM. J. INT’L. L. 928-942 (1909). 

28. W. HALL, A TREATISE ON INTERNATIONAL LAW 125 (8th ed., A. P. Higgins 1924). 

29. 2 Dicest oF INTERNATIONAL LAW 1264 (M. Whiteman ed. 1963). 

30. M. LINDLEY, THE ACQUISITION AND GOVERNMENT OF BACKWARD TERRITORY IN INTERNA- 
TIONAL LAW 4-6, 234-235 (1926). 

31. G. SMEDAL, ACQUISITION OF SOVEREIGNTY OVER POLAR AREAS 32-33 (1931). 

32. 1 DicEst oF INTERNATIONAL LAW 449-465 (G. Hackworth ed. 1940). 

33. C. C. Hyde, Acquisition of Sovereignty over Polar Areas, 19 lowA L. REV. 286-294 
(1933-1934). : 

34. P. Jessup, Sovereignty in Antarctica, 41 AM. J. INT'L. L. 117-119 (1947). 

35. Those states claiming parts of Antarctica are: Argentina, Australia, Chile, France, 

New Zealand, Norway, and the United Kingdom. For a description of the claims, see J. 

KisH, THE LAW OF INTERNATIONAL SPACES 29-30 (1973). 
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South Pole, embracing between its longitudinal lines the full areas within 
which discoveries or explorations or takings of possession have been 
made in behalf of the claimant State.”’ ** 

What importance do these cases and these claims have vis-a-vis Ant- 
arctica? As one publicist maintains, “‘the principles relating to dis- 
covery, symbolic annexation, effective occupation, and contiguity apply 
to territory in polar regions.” *7 But do they really? While these principles 
may indeed be valid for all other parts of the earth, they presently have 
lesser significance for the South Polar Region, because they are superse- 
ded in the instant case by Article 4 of the Treaty. Although the travaux 
préparatoires of the Treaty remain classified, it can be advanced that 
agreement on Article 4 by the Contracting Parties is a salient factor in 
having a Treaty at all since Article 4 simply maintains the status quo ante. 
Article 4(1) states that nothing in the treaty is to be interpreted as: 

(a) a renunciation by any Contracting Party of previously asserted rights or of claims to 

territorial sovereignty in Antarctica; 

(b) a renunciation or diminution by any Contracting Party of any basis of claim to 
territorial sovereignty in Antarctica which it may have whether as a result of its 
activities or those of its nationals in Antarctica, or otherwise; 

(c) prejudicing the position of any Contracting Party as regards its recognition or non- 


recognition of any other State’s right of or claims or basis of claim to territorial 
sovereignty in Antarctica.® 


A modus vivendi was established where claims would not be re- 
nounced, diminished, or prejudiced, but merely set aside for a period of 
at least thirty years.°® Moreover, activities occurring in the area during 
the life of the Treaty are not to be indicative of future or existing claims. 
Article 4(2) states that: 





36. C. C. HyDE, 1 INTERNATIONAL LAW CHIEFLY AS INTERPRETED AND APPLIED BY THE UNITED 
STATES 347-355 (2d rev. ed. 1945). Even though contiguous claims have been made in 
the area, the sector theory in the Antarctic does not rest upon the doctrine of 
contiguity or continuity, as Hyde concludes: 

“In the Antarctic region, no assumption of the requisite power to control is derivable 
from the mere assignment of a claimed area to a particular dependency to which the 
region concemed is not geographically appendant. Obviously, such action fails to 
establish that it suffices to produce or consummate a right to sovereignty. The sector 
system as applied in the Antarctic region and as systematized by legislative enactment 
is chiefly significant as an official pronouncement of the extent of territorial claims. 
Such pronouncement should not, therefore, be deemed to suffice to bring into being a 
right of sovereignty or be accepted as a substitute for proof of the power and disposi- 
tion of the claimant to maintain the requisite control in the area concemed.”’ /d., at 
355. 

37. I. BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 154 (2d ed. 1973). 

38. Supra, note 2. 

39. Supra, note 2. See Article 12(2)a. 
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No acts or activities taking place while the present Treaty is in force shall constitute a 
basis for asserting, supporting or denying a claim to territorial sovereignty in Antarctica 
or create any rights of sovereignty in Antarctica. No new claim, or enlargement of an 
existing claim, to territorial sovereignty in Antarctica shall be asserted while the present 
Treaty is in force.*° 


Preserving the status quo within the ATG and the Antarctic area has 
worked more than satisfactorily to date. Preserving the status quo, how- 
ever, does not appear to be the trend of the future, especially when the 
current deadlock in the law of the sea negotiations is considered. The 
severe restrictions upon what previously were freedoms and the introduc- 
tion of the concept of “the common heritage of mankind’”’ are but two 
examples of the dissolution of the status quo as it was known and con- 
ceived in the 1958 Law of the Sea Conventions, and even in the Treaty the 
following year. This, of course, presents very real problems in both 
UNCLOS III and ATG forums, since the UNCLOS III negotiations 
represent a dynamic movement of the majority of states while the ATG is 
essentially a static, exclusive club. The problem is even further accen- 
tuated where these two groups meet, literally at the water’s edge, in the 
Southern Ocean. 

While it is crucial to note and understand all the confljcting claims to 
the land areas in any discussion of sovereignty over the Antarctic Area, it 
goes beyond the scope of this article to do so. It is sufficient to realize, 
as Phillip Jessup has done, that “a claim with reference to submarine 
lands and to waters adjacent to the Antarctic continent must find basic 
support in the maintenance of a claim of sovereignty or the land itself.”’ * 
Since the Treaty effectively places in abeyance all land claims, it is 
unnecessary to try to unravel all the overlapping claims and perform the 
academic task the International Court of Justice was not permitted to do 
in the 1956 Antarctic Cases. Rather, what is relevant today is to under- 
stand the larger picture of what happens when the UNCLOS III negotia- 
tions are considered vis-a-vis the Antarctic Treaty area. It has been 
stated that “‘it is unlikely that non-parties would fail to respect the legal 
regime the Treaty creates.” 4° Yet, already at least one non-Treaty state, 
the Federal Republic of Germany, has stated its intention of fishing 
within the Treaty area.“ Exactly how long the 137 states that are non- 
parties to the Treaty will continue to respect its validity is a matter of 
conjecture; arguably, the Treaty’s viability is shortened as the world’s 
economic demand for energy, food, and raw materials expands. 





40. Supra, note 2. 

41. For more complete discussions of sovereignty, see supra, note 31; note 34; note 13, 
Bemhardt. 

42. Supra, note 34 at 119. 

43. R. Bilder, Emerging Legal Probiems of the Deep Seas and Polar Regions, 20 NAVAL 
War CoL. Rev. 34, 49 (1967). 

M4. S. El-Sayed, Living Resources of the Southern Ocean, 11 ANTARCTIC J.U.S. 8-12 
(1976). 
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The question so often forgotten—or conveniently avoided—when dis- 
cussing the status of the Antarctic area is whether that area is to be 
classified as terra nullius, territory which is not under the jurisdiction of a 
state and therefore is subject to appropriation, or as res communis, things 
common to all which can never be under the sovereignty of any state and, 
consequently, are not subject to appropriation. The answer to the 
question whether the area is terra nullius or terra communis, land com- 
mon to all, is pertinent to the UNCLOS III negotiations since claims to 
surrounding waters and continental shelves are based first on claims to 
the adjacent land territory. 

First, if the area is deemed to be terra nullius, then, disregarding the 
Treaty for a moment, the Antarctic continent would be subject to appro- 
priation. The claims of Argentina, Australia, Chile, France, New Zealand, 
Norway, and the United Kingdom would surface and other states could 
lay claims to the unacquired portion of the continent. States such as the 
Soviet Union and the United States, which repeatedly have declined to 
recognize any claims in the area while reserving their own historical 
rights, could be expected to compete for positions on the continent. The 
competing and overlapping claims of Argentina, Chile, and the United 
Kingdom, which were not settled in 1956, probably would emerge again. 
That the conflict would be rekindled is supported by the rising diplomatic 
tension and 1976 shooting incident involving Argentina and the United 
Kingdom in the seas surrounding the Falkland Island Dependencies. If 
divisive conditions should prevail, the potential for conflict is both appar- 
ent and real as it was prior to 1959, especially when law of the sea issues 
are introduced. 

Second, ifthe Antarctic area is terra nullius and the Treaty does apply, 
it is evident that only those 19 states which are parties to the Treaty are 
bound to its provisions. The territorial claims of the seven claimant states 
which are subject to the Article 4 moratorium would continue to be held 
in abeyance. Moreover, among the members of the ATG, the activities in 
the area conducted by the Treaty powers since 1959 still would not create 
any new or augmented rights of sovereignty in Antarctica while the 
Treaty is in force. Under these restrictions, UNCLOS III issues become 
confused when applied in a strict sense vis-a-vis Antarctica. For example, 
since under the terms of the Treaty no state per se exists on the conti- 
nent, the idea of a ‘“‘coastal state’’ from which emanates territorial seas, 





45. This latter concept, which applies for example to the open seas, is termed res extra 
commercium by OPPENHEIM-LAUTERPACHT at 589. 

46. On January 13, 1976, Argentina asked the United Kingdom to withdraw its ambassador 
as a result of the British refusal to discuss changing the political status of the Falkland 
Islands, known as the Malvinas to the Argentines. See New York Times, January 14, 
1976, at 19, col. 1. On February 4, 1976, the Argentine destroyer Almirante Storni 
fired across the bow of the unarmed British research vessel Shackleton, 400 miles off 
the Argentine coast and 78 miles from the Falkland Islands, for allegedly surveying the 
Argentine continental shelf. See London Times, February 5, 1976, at 1, col. 7; London 
Times, February 6, 1976, at 9, col. 1. 57 
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economic zones, and continental shelves, is, at best, one of uncertain 
applicability. Furthermore, there are no legal obstacles to prevent any of 
the 137 non-Treaty states from entering the area for purposes of commer- 
cial exploration and exploitation, which may or may not run counter to the 
purposes of the Treaty. New claims to offshore areas could be established 
unilaterally; unregulated fishing and unchecked exploitation of mineral 
resources by non-parties, or a consortium of non-parties, to the Treaty 
could be the way of the future. 

Finally, if the area is to be considered not as terra nullius, but instead 
as res communis, a different situation arises. It must be noted, however, 
that the concept of Antarctica as terra communis may he a novel de- 
velopment in international law. Although such things as states under 
protectorate, mandated areas, condominiums, and territories under 
trusteeship have existed in international law for some time,® the notion 
that a land area can exist as terra communis may be a new idea sui generis 
that may enter into force when applied to the Antarctic. As the Preamble 
to the Treaty notes: 


. . it is in the interest of all mankind that Antarctica shall continue forever to be used 
exclusively for peaceful purposes and shall not become the scene or object of interna- 
tional discord. 


Thus, all mankind is acknowledged by the ATG to have a stake in the 
future of the area. If considered as terra communis, the Antarctic area 
would not be subject to appropriation by states. As a result, the entire 
area would be, by definition, beyond the limits of national sovereignty and 
jurisdiction. This approach is consistent with the notion of the “common 
heritage of mankind”’ as espoused by the United Nations General Assem- 
bly Resolution, “Declaration of Principles Governing the Sea-Bed and the 
Ocean Floor, and the Subsoil Thereof, Beyond the Limits of National 
Jurisdiction.”’ #° By analogy, therefore, the Antarctic area would be simi- 
lar to the “Area”’ defined in Article 1 of the Informal Composite Negotiat- 
ing Text: 

‘area’ means the sea-bed and ocean floor and subsoil thereof beyond the limits of national 

jurisdiction.5° 





47. OPPENHEIM-LAUTERPACHT at 191-196, 212-242, 453-455. 

48. Supra, note 2; emphasis added. 

49. G.A. Res. 2749, 25 U.N. GAOR Supp. 28, at 24, U.N. Dec. A/8028 (1970). The 
resolution was adopted by a vote of 108 in favor, none against, and 14 abstentions. For 
the Moratorium Resolution, see G.A. Res. 2574, U.N. GAOR Supp. 30, at 11, U.N. 
Doc. A/7630 (1969), which declares, inter alia, that: 
“(a) States and persons, physical or juridical, are bound to refrain from all activities of 
exploitation of the resources of the area of the sea-bed and ocean floor, and the subsoil 
thereof, beyond the limits of national jurisdiction. 
(b) No claim to any part of that area or its resources shall be recognized.” 

50. ICNT at 20. Article 2, Part I, of the RSNT and Article 2 of the SNT are almost 

identical to the definition found in the ICNT Article 1. 
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Consequently, the Antarctic area and its resources could be considered 
as the common heritage of mankind, if the reasoning behind Article 136 of 
the ICNT were to apply. Article 136 affirms that “‘ [t Jhe Area and its 
resources are the common heritage of mankind.” 54 Article 140 of the 
ICNT further provides: 


Activities in the Area shall be carried out for the benefit of mankind as a whole, 
irrespective of the geographical location of States, whether coastal or landlocked, and 
taking into particular consideration the interests and needs of the developing countries as 
specifically provided for in this Part of the present Convention.5? 


If the label terra communis were to apply to the area, the tested 
practicality of the Treaty could be subverted and superseded by the 
several philosophical interests of the larger community of nations, and 
not just the members of the ATG. Currently, where all mankind is to 
benefit from the peaceful use of the area, a change in the underlying 
philosophy could be affected by a manifestation of that larger community 
interest and could result in mankind benefiting not only from peaceful 
use, but also from unchecked commercial exploitation. Despite the fact 
that the Consultative Parties assign to themselves the task of preserving 
the integrity and status quo of the area,** there is little to prevent the 
non-Treaty majority of states from using an argument based upon the 
doctrine of rebus sic stantibus,54 that is, a fundamental change of cir- 
cumstances, to espouse what one day could become international cus- 
tom, “‘as evident of a general practice accepted as law;” ** namely, that 
the Antarctic area is in fact terra communis to be used for the genuine 
benefit of all mankind and not just the members of the ATG. Further- 
more, should the concept of the area, accepted as terra communis, 
emerge as a new peremptory norm of general international law, jus 
cogens,*® then the continued viability of the Treaty is threatened. 





51. ICNT at 74. Article 3 of both the RSNT and the SNT are identical to Article 136 of 
the ICNT. 

52. ICNT at 75. Article 7, Part I, of the RSNT and Article 7 of the SNT are almost 
identical to the definition found in Article 140 of the ICNT. 

53. Article 10 of the Antarctic Treaty, recently reaffirmed by Recommendation VIII-8 of 
the Eighth Antarctic Treaty Consultative Meeting, states: 

‘*Each of the Contracting Parties undertakes to exert appropriate efforts, consistent 
with the Charter of the United Nations, to the end that no one engages in any activity in 
Antarctica contrary to the principles or purposes of the present Treaty.”’ Supra, note 
2. 

54. Supra, note 5 at 256. Article 62 of the Vienna Convention on the Law of Treaties, not 
yet in force, addresses the concept of fundamental changes of circumstances. 

55. LC.J. Stat. art. 38, para. 1(b). 

56. Supra, note 5 at 256. Article 64 of the Vienna Convention on the Law of Treaties, not 
yet in force, states: “If a new peremptory norm of general international law emerges, 
any existing treaty which is in conflict with that norm becomes void and terminates.” 


Id. 
59 
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It is clear that no distinctive opinio juris exists for these matters of 
concern to the Antarctic area. The Contracting Parties are reluctant to 
discuss publicly these questions in light of the current delicate negotia- 
tions in both the forums of the biennial Treaty consultative meetings and 
the UNCLOS III. It is also clear that the International Sea-Bed Author- 
ity,5” if established, would not have purview over the entire Antarctic 
area since land and ice obviously are included in that area; however, the 
proposed Authority could apply to the area of both the Antarctic conti- 
nental shelf and the sea-bed since they would still fall within the area 
mandated to the Authority, “the sea-bed and ocean floor and subsoil 
thereof beyond the limits of national jurisdiction.” Here is a perfect 
example of where the acknowledged interests of the ATG members, 
whether individually or collectively, directly confront opposing interests 
in the law of the sea deliberations. 

CONFRONTATION: TREATY v. NON-TREATY PURVIEW 


Succinctly, the problem is: which group of states, the Treaty minority 
or the non-Treaty majority, is to assume the greater amount or higher 
degree of purview over the Southern Ocean? Will the non-Treaty majority 
permit the Consultative Parties to extend their jurisdiction to prescribe 
and enforce to areas, such as the continental shelf or economic zone 
below 60° South Latitude, where no state can presumably assert its 
sovereignty? 

Article 9 of the Treaty, for example, permits the Contracting Parties to 
assert themselves through biennial consultative meetings from which 
recommendations are made to the governments and which become bind- 
ing after unanimous approval by the governments. These binding 
recommendations—which Article %1)e of the Treaty specifically provides 
may include “questions relating to the exercise of jurisdiction in 
Antarctica’’—have addressed different issues ranging from pelagic seal- 
ing to the effect of tourism. Recommendation V-3, “‘considering that the 
Southern Ocean is an integral part of the Antarctic environment,” so- 
licited the Treaty governments to encourage scientific research by the 
Intergovernmental Oceanographic Commission’s (IOC) Coordinating 
Group for the Southern Ocean and the Scientific Committee on Antarctic 
Research (SCAR).5® Recommendation VI-11, “‘recognizing the special 

57. ICNT at 86 (hereinafter the Authority). The nature of the Authority is found in Article 
155: 

“The Authority is the organization through which State Parties shall organize and 
control activities in the Area, particularly with the view towards the administration of 
the resources of the Area, in accordance with this Part of the Convention.” Jd. Article 
20 of the RSNT is almost identical. RSNT at 18. Compare Article 21, Part I, of the 
SNT: : 

“The Authority is the organisation through which States Parties shall administer the 
Area, shall fulfill in good faith the obligations assumed by them in accordance with the 
provisions of this Convention.” SNT at 9. 


58. Certain Recommendations of the Fifth Antarctic Treaty Consultative Meeting, 24 
U.S.T. 1793; T.1.A.S. 7692. Effective May 26, 1972. 
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scientific interest of new islands formed by geological processes,” states 
that any new island “should be the subject of immediate consultation 
through diplomatic channels . . . to accord it special protection.” 5® Such 
recommendations are admittedly but a limited way for the Contracting 
Parties to extend their purview, if not jurisdiction, over the surrounding 
waters. Nevertheless, precedents are being established upon which fu- 
ture action can be based, if not justified. 

Most recently, the Contracting Parties succeeded in staving off an 
encroachment upon their authority by the United Nations Environment 
Programme (UNEP). Item IV-F of the UNEP’s Proposed Programme on 
February 11, 1975, sought to extend the Treaty “with special attention 
being given to ensuring that full and adequate provision is made for 
protection of the environment, particularly in relation to the possible 
exploitation of the natural resources of the Antarctic region.”’ ®° The 
strategy involved initiating preliminary consultations between the Treaty 
powers and “other concerned Governments,” establishing an expert body 
“to draw up proposed guidelines for exploration and exploitation,” and 
convening legal experts to propose additional Treaty articles.** Those 
Contracting Parties sitting in attendance on UNEP’s Governing Coun- 
cil ® were successful in blocking any consideration or decision of the 
matter by UNEP.*® That the Axtarctic Treaty Group was able to take 
such action successfully to maintain its own predominance and purview 
in the area is suggestive of a unified approach those same Treaty powers 
may indeed take if the UNCLOS III attempts to extend the provisions of 
the ICNT to the Southern Ocean. 

One major problem confronting the Contracting Parties is how to 
prevent an assault on their predominance in the area by non-Treaty 





59. Certain Recommendations of the Sixth Antarctic Treaty Consultative Meeting, 
T.I.A.S. 7796. Effective October 10, 1973. 

60. U.N. Doc. UNEP/GC/31 at 58 (1975). No activities were financed in 1973-1974 in this 
area. The UNEP Fund was to support these activities in 1975-1977 at $100,000 per 
year to collaborate with the Treaty Governments to help prepare for inclusion of 
environmental factors in the extension of the Antarctic Treaty. See U.N. Doc. UNEP/ 
GC/32 at 50 (1975). 

61. U.N. Doc. UNEP/GC/31 at 58 (1975). 

62. Argentina, Australia, Chile, France, Japan, the Soviet Union, the United Kingdom, 
and the United States were members of the Goveming Council. Belgium and Norway 
were present but were not members. New Zealand and South Africa were not present. 

63. U.N. Doc. UNEP/GC/55 at 8-9 (1975). UNEP’s interest in the Antarctic was noted by 
the Contracting Parties in Recommendation VIII-13, “The Antarctic Environment,” 
at the eighth Treaty meeting. That interest was noted further in an exchange of cables 
between then UNEP Executive Director Maurice Strong and Edvard Hambro, Chair- 
man of the Treaty meeting. See Antarctic Treaty Consultative Meeting, ANT/INF/4 
(1975). The fact that quiet diplomacy by the Contracting Parties of the Antarctic 
Treaty that sat on UNEP’s Governing Council effectively prevented a UNEP decision 
on Antarctica as proposed, was related in an interview with Dr. Robert Frosch, former 
Assistant Director of UNEP, December 11, 1975, at the Fletcher School of Law and 
Diplomacy, Medford, Massachusetts. 61 
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states, not just by extra-Treaty action, but also from within the confines 
of the Treaty. Article 13 opens the Treaty “‘for accession by any State 
which is a member of the United Nations, or by any other State which 
may be invited to accede to the Treaty”’ and, under Article 9, an acceding 
state may participate in the meetings from which the binding recommen- 
dations upon member Governments are formulated. The only qualifica- 
tion for participating in the Antarctic Consultative Treaty Meetings, 
which deal with, inter alia, “questions relating to the exercise of jurisdic- 
tion in Antarctica,” is that the acceding state “demonstrates its interest 
in Antarctica by conducting substantial scientific research activity there, 
such as the establishment of a scientific station or the dispatch of a 
scientific expedition,” according to Article 9. The only real stumbling 
block is the interpretation of “substantial” scientific research, a hurdle 
the less developed countries could overcome should the benefits induce 
them individually or collectively to commit their energies and resources to 
scientific research in the South Polar region. 

Most recently, for example, Poland became the first acceding state to 
attain the status of a Consultative Party.** In July 1977, at a special 
Consultative Meeting in London, the Consultative Parties accepted the 
Polish People’s Republic as their newest member based on the estab- 
lishment of a permanent scientific station on February 26, 1977; the 
Polish approval of all the Recommendations adopted at the first eight 
Antarctic Treaty Consultative Meetings; and the demonstration by Po- 
land of interest in Antarctica in accordance with Article 9 of the Treaty.® 
Thus, the way is paved for other acceding states, as well as other 
non-Treaty nations which are not yet acceding states, to become full- 
fledged equals with the 12 original Contracting Parties. At the present, 
there appears to be no reason or economic incentive in the short run for 
any state to do so; but, five or ten years from now, those incentives may 
be there in sufficiently abundant quantities to warrant a mass accession 
to the Antarctic Treaty to reap whatever harvest the future and unfound 
riches and raw materials in the area may provide. 


THe LAW OF THE SEA 


As the International Court of Justice said in its dicta in the 1951 
Fisheries Case between the United Kingdom and Norway: 


The delimitation of sea areas has always an international aspect; it cannot be depend- 
ent merely upon the will of the coastal State as expressed in its municipal law. Although 
it is true that the act of delimitation is necessarily a unilateral act, because only the 
coastal State is competent to undertake it, the validity of the delimitation of regard to 
other States depends upon international law. ® 





64. Final Report of the Special Antarctic Treaty Consultative Meeting, ANT/SCM/6 
(1977). 

65. Id. 

66. Fisheries Case (1951) I.C.J. 132; emphasis added. 
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This pronouncement by the Court is pertinent to the question of over- 
lapping jurisdiction in the Treaty area; that is, could the original 12 
signatory parties validly, if not arbitrarily, delimit the area below 60° 
South Latitude as a protected Treaty area against what existing interna- 
tional law guarantees, or at least reserves, to other, non-Treaty States? 
Exactly how issues pertaining to the high seas, territorial seas, economic 
zone, continental shelf, and resource jurisdiction are to be resolved 
between Treaty and non-Treaty states is a matter of both practical and 
scholarly concern. 


THE HIGH SEAS 


For themselves, the Contracting Parties have defined the area in Arti- 
cle 6 of the Treaty as being subject to the rights “of any State under 
international law with regard to the high seas within that area,”’ not just 
the rights of a Contracting Party within that area. This is consistent with 
the 1958 Convention on the High Seas, Article 2 of which states: “The 
high seas being open to all nations, no State may validly purport to 
subject any part of them to its sovereignty.” ©? Here, the reference to “‘no 
State” can be construed to mean also no State claiming any part of the 
area south of 60° South Latitude. Had any signatory to the Antarctic 
Treaty been forced to defend a territorial position in the event, for 
example, of some mineral find off one of its ice stations, it might have 
been frustrated by the way Article 1 of the 1958 Convention defines high 
seas as “all parts of the sea that are not included in the territorial sea or in 
the internal waters of a State.’’ For the sake of argument, it is conceivable 
that because no state exists per se on the Antarctic continent, then there 
can be no territorial seas and thus the high seas extend to the land or 
ice mass. Significantly, ‘‘high seas rights are excluded from the application 
of the Treaty,”’ ®* according to the United States position regarding Article 
6 of the Treaty. This American auto-interpretation, however, may not be 
the final word; certainly, the seven states reserving their sectoral claims 
may find it convenient at some later date to have the high seas begin 
beyond the 200-mile limit to take advantage of resources within an 
exclusive economic zone or on a continental shelf. Should real economic 





67. 13 U.S.T. 2312; T.1.A.S. 5200; 450 U.N.T.S. 82. In force September 30, 1962. The 
following ATG members are parties to the High Seas Convention: Australia, Belgium, 
Japan, South Africa, the Soviet Union, the United Kingdom, the United States, 
Czechoslovakia, Denmark, German Democratic Republic, Poland and Romania. 

68. Letter from Donald L. McKeman, Coordinator of Ocean Affairs and Special Assistant 
to the Secretary of State, to Richard A. Frank, Center for Law and Social Policy, May 
15, 1972. Hereinafter Letter of May 15, 1972. The United States further decided that 
“Article VI of the Treaty, which reserves the rights of any State under international 
law with regard to the high seas south of 60 degrees, makes the extension of protection to 
seals found on the high seas and on the pack ice of that area impossible under the 
Treaty.” Id. 


63 











SUMMER 1978 ®@ Antarctica, Southern Ocean, Law of Sea 


wealth in the form of oil, for example, be discovered off the Antarctic 
coast, the United States may find itself in a minority position as other 
states assert their prior claims. 

Aside from the procedural problems of delimiting the high seas within 
the area defined in the Treaty, substantive issues remain which may 
prove important when the UNCLOS III negotiations are juxtaposed to the 
Treaty regime. ““To the open sea belong, of course, all the so-called 
oceans,” states Oppenheim-Lauterpacht, “‘namely the Atlantic, Pacific, 
Indian, Arctic, and Antarctic.” ®® That this list includes the Antarctic 
Ocean in the open sea or high seas is significant since the high seas can 
never be under the sovereignty of any State whatsoever.”° In the Lotus 
Case, the Permanent Court of International Justice noted “‘the principle 
of the freedom of the seas, that is to say, the absence of any territorial 
sovereignty upon the high seas.” 71 United States domestic courts also 
recognize the same concept.?? Most recently, the dissenting opinions of 
Judges Onyeama, Dillard, de Arechaga, Waldock,’* and Barwick ™ in 
the Nuclear Tests Case, express the belief that Australia’s application 
which was based, inter alia, on the freedom of the high seas found in Ar- 
ticle 2 of the 1958 Convention, was worthy of a decision by the Court on 
the merits of the res communis nature of the high seas. Article 2 specifi- 
cally guarantees, inter alia, to ‘“‘non-coastal States” —in the case of the 
Antarctic area, all States whether Treaty or non-Treaty parties—freedom 
of navigation and fishing. Only three limitations are apparent in Article 2: 
“The conditions laid down by these (1958 Convention) articles;” the 
prescriptions of “‘other rules of international law;” and the requirement 
that the freedom of the high seas “shall be exercised by all States with 
reasonable regard to the interests of other States in their exercise of the 
freedom of the high seas.’ As far as the Southern Ocean is concerned, 
further conditions applicable to the Antarctic waters per se are not to be 
found in the remaining articles, what “other rules of international law” 
may be applied below 60° South Latitude is unclear, and the test of 
reasonableness grants no higher rights and duties to the ATG than to the 
non-Treaty powers on the high seas within the area. 

A comparison of the definition of high seas found in Article 1 of the 
1958 Convention to that found in Article 86 of the Informal Composite 
Negotiating Text, Part VII, reveals that the latter description excludes 





69. OPPENHEIM-LAUTERPACHT at 588; emphasis added. 

70. Since the time of Grotius’s treatise, MARE LIBERUM, freedom of the high seas has been 
acknowledged generally. See H. Grorius, THE FREEDOM OF THE SEAS 7-11, 61-65 (rev. 
ed. R.V.D. Magoffin trans. 1916). An exception to this view is Selden’s seventeenth 
century view in MARE CLAUSUM. See G. BUTLER AND S. MACoBY, THE DEVELOPMENT OF 
INTERNATIONAL Law 40-53 (1928). 

71. Case of the S.S. Lotus (1927) P.C.1.J., ser. A, No. 9. 

72. United States v. Louisiana, 363 U.S. 1, 33 (1960). 

73. Nuclear Test Case (1974) I.C.J. 370-371. 

. Id. at 434. 
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from all parts of the high seas not only the territorial sea, but also the 
exclusive economic zone.7> Thus, if it assumed that no State exists on the 
Antarctic continent, then it follows that the principle of territoriality 
cannot be extended to include territorial seas or a 200-mile economic 
zone. Hence, the high seas as defined in both the 1958 and the 1977 texts 
begin from where the base-line is drawn. If that is indeed the case, then 
all non-Treaty States could traverse virtually all the navigable waters of 
the Southern Ocean up to the land or ice edge, exercising all of the 
freedoms and rights associated with the high seas, because the Contract- 
ing Parties saw fit in 1959 to state that high seas in fact do exist within the 
Treaty area. In addition to rights specifically guaranteed in the 1958 
Convention, the ICNT goes even further, in Article 87, to include, inter 
alia, the “freedom to construct artificial islands and other installations 
permitted under international law subject to Part XI,”’ and “‘freedom of 
scientific research subject to Parts VI and XII.”’ 7® Thus, any state could 
conceivably construct oil platforms or “other installations permitted 
under international law” next to the scientific station of a Contracting 
Party or next to a specially protected conservation area. The potential 
conflicts which may result from the proximity of such competing interests 
on this part of the high seas must be left to speculation. 

Even if it can be argued that the Contracting Parties or claimant states 
can project their individual or collective “territoriality” to the surround- 
ing waters and effectively maintain territorial seas and economic zones, 
all that can be expected is that the maze of dormant but.competing claims 
over the land mass will be superimposed on the adjacent waters as is the 
case in the recent Falkland Islands dispute. Even though at least one 
current publicist concludes that “‘the prevailing reasoning behind the 
high seas principle appears to have little applicability to Antarctica,”’ 77 it 
can be demonstrated that the very regime of the high seas—regardless of 
the historical reasoning behind it—does have a significant role when 
applied to the Southern Ocean. In essence, real problems emanate not 
only from the encroaching nature that the UNCLOS III negotiations 


implicitly have upon the Antarctic area, but also from the very text of the 
Treaty. 





75. ICNT at 56. Article 86 of the ICNT, Part VII, states: 

“‘The provisions of this Part apply to all parts of the sea that are not included in the 
exclusive economic zone, ir the territorial sea or in the internal waters of a State, or in 
the archipelagic waters of an archipelagic State. This article does not entail any 
abridgement of the freedoms enjoyed by ail States in the exclusive economic zone in 
accordance with article 58.”’ Compare Article 75 of the RSNT, Part II, with Article 73 
of the SNT, Part II, which are identical: 

“The term ‘high seas’ as used in the present Convention means all parts of the sea 
that are not included in the exclusive economic zone, in the territorial sea or in the 
internal waters of a State, or in the archipelagic waters of an archipelagic State.” 

76. ICNT at 56. Similar provisions are found in Article 76 of the RSNT, Part II, and in 
Article 75 of the SNT, Part II. 


77. Supra, note 13, Bemhardt at 302. 
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TERRITORIAL SEAS, CONTIGUOUS ZONES, AND EXCLUSIVE ECONOMIC ZONES 


The Treaty is silent on the question of territorial seas, contiguous 
zones, exclusive economic zones, and other law of the sea issues. As has 
been noted, the crux of the problem is that any claim to adjacent waters 
must base its foundation upon the maintenance and perfection of a claim 
to sovereignty over the land area from which territorial jurisdiction over 
the adjacent seas projects. Article 1 of the 1958 Convention on the 
Territorial Sea and Contiguous Zone states that: 


1. The sovereignty of a State extends beyond its land territory and its internal waters, to 
a belt of sea adjacent to its coasts, described as the territorial sea. 

2. This sovereignty is exercised subject to the provisions of these Articles and to other 
rules of international law.7® 


Note that Article 1 does not refer to a “‘coastal State,”’ but simply says 
that the “sovereignty of a State’ does extend to the territorial sea, 
presuming of course that that same State has its own land territory or 
internal waters. Unfortunately, given the seven conflicting claims and the 
concommitant nonrecognition of those claims by other Treaty and non- 
Treaty States, it is unclear how the question of territorial seas existing or 
not existing within the Antarctic area is to be resolved. It is not until 
Article 2 that any mention is made of a “coastal State.” 79 Although a 
definition of “coastal State’”’ is nowhere to be found in the text of this 
Convention, it is presumed that, first, a State must exist, and second, it 
must have a coast; whether such a coastal State exists in the Antarctic 
area is subject to conjecture. 

Article 2, Part II, of the Informal Composite Negotiating Text, which is 
the counterpart to Article 1 of the 1958 Convention, includes the aug- 
mented concept of the “coastal State.” °° The matter still rests, however, 
on how one defines “‘coastal state.’ If it is assumed, as does the United 
States,®* that no state exists on the continent, then there can be no 





78. 15 U.S.T. 1606; T.I.A.S. 5639; 516 U.N.T.S. 205. Entered into force September 10, 
1964. The following ATG members are parties to the convention: Australia, Belgium, 
Japan, South Africa, the Soviet Union, the United Kingdom, the United States, 
Czechoslovakia, Denmark, German Democratic Republic, Netherlands, and Romania. 

79. Id. Article 2 states: “The sovereignty of a coastal State extends to the airspace over 
the territorial sea as well as to its bed and subsoil.” 

80. ICNT at 21. Article 2, Part II, of the ICNT states: 

“The sovereignty of a coastal State extends beyond its land territory and internal 
waters, and in the case of an archipelagic State, its archipelagic waters, over an 
adjacent belt of sea described as the territorial sea.’’ Article 2 of the ICNT is identical 
to articles in the RSNT and SNT. 

81. Letter of May 15, 1972, at 2. “‘Since the United States does not recognize that any 
States have sovereign rights in the Antarctic in the United States view there is no 
territorial sea off the coast of Aniarctica.” Id. See also: Hearing on U.S. Antarctic 
Policy before the Subcommittee on Oceans and International Environment of the Senate 
Committee on Foreign Relations, 94th Cong., 1st Sess. at 18-19 (1975). Hereinafter 
U.S. Antarctic Policy. 
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territorial sea contiguous to the coast of Antarctica because for territorial 
seas to be possible in the first instance, there must be territorial 
sovereignty over the land. Due to the classified nature of current negotia- 
tions, it is unknown how many states, Treaty or non-Treaty parties, 
adhere to this position in the Antarctic. The other way of thinking 
suggests that, even though states do not exist on the Antarctic land or ice 
mass, the notion of either a Contracting Party to the Antarctic Treaty or a 
claimant state may be substituted for that of a “‘coastal state” in the strict 
sense of the term.®? The analogy may be less than perfect, but it may be 
the only one the seven sectoral claimants could proffer should the need to 
project and exploit the territorial sea arise. 

The problem remains one of uncertainty, both within the ATG as well 
as among the non-Treaty states in attendance at UNCLOS III. Of the 
Consultative Parties only seven—Australia, Belgium, Japan, South Af- 
rica, the Soviet Union, the United Kingdom, and the United States—are 
parties to the 1958 Convention on the Territorial Sea and Contiguous 
Zone. Of the Acceding States, only Brazil is not a party to the 1958 
Convention. Moreover, since that convention conveniently omits any 
reference to the limit of the territorial sea, the limits claimed by members 
of the Antarctic Treaty Group differ greatly: Argentina and Brazil claim 
200 miles; the Soviet Union, New Zealand, France, and Japan claim 12 
miles; South Africa claims 6 miles; Norway claims 4 miles; and the 
remainder claim 3 miles as the limit of the territorial sea.2* Even though 
agreement to the 12-mile limit found in Article 3 of the ICNT is being 
achieved,®* agreement on the final document has not been attained. 





82. For example, Article 235, “‘Ice-covered Areas,” of Part XII, ‘‘Protection and Preserva- 
tion of the Marine Environment,”’ may be the only provision of the ICNT that specifi- 
cally, albeit limitedly, applies to the Antarctic area. Whether or not the article does 
apply, however, is dependent upon how the term ‘‘Coastal State” is to be interpreted, 
at least for the express purpose of controlling pollution. Article 235, which is almost 
identical to Article 43, Part III, of the RSNT, states: 

“Coastal States have the right to establish and enforce non-discriminatory laws and 
regulations for the prevention, reduction and control of marine pollution from vessels 
in ice-covered areas within the limits of the exclusive economic zone, where particu- 
larly severe climatic conditions and the presence of ice covering such areas for most 
of the year create obstructions or exceptional hazards to navigation, and pollution of 
the marine environment could cause major harm to or irreversible disturbance of the 
ecological balance. Such laws and regulations shall have due regard to navigation and 
the protection of the marine environment based on the best available scientific evi- 
dence.” ICNT at 126; emphasis added. 

83. U.S. Department of State, Limits in the Seas, No. 36, National Claims to Maritime 
Jurisdiction, passim (3d rev. ed. 1975). 

84. ICNT at 21. Article 3 of the ICNT, Part II, states: 

“Every State has the right to establish the breadth of its territorial sea up to a limit 
not exceeding 12 nautical miles, measured from baselines determined in accordance 
with the present Convention.” Article 2 of the RSNT, Part Il, is identical; Article 2 of 
the SNT, Part II, is almost identical. 
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Consequently, divergent views not only remain within the Antarctic 
Treaty Group concerning the limits of the territorial sea, but also exist 
concerning the fact whether or not a coastal state even exists on the 
Antarctic continent. Similarly, the lack of any coastal State (in a strict 
sense of the label) exercising its dominion over the Antarctic continent 
places an additional burden upon the extrapolation of contiguous zones 
and exclusive economic zones to the Southern Ocean. 


THE CONTINENTAL SHELF: REGIME FOR ENERGY POTENTIAL 


The regime of the continental shelf found in the Antarctic, although it 
exists in a geophysical sense (with Australia and the Falkland Island 
Dependencies sharing much of their continental margins, slopes, and 
rises with the land below 60° South Latitude), has a tenuous juridical 
status. As one writer concludes, “the international law of the sea has 
never before been used to ascribe jurisdiction over the submerged conti- 
nental land-mass of a non-sovereignty political entity such as Antarc- 
tica.”” © 

Today, the subject of mineral-resource potential on the continental 
shelf is a matter of debate not only in the UNCLOS III negotiations, but 
also within the Antarctic Treaty Group. In 1972, for example, the Con- 
sultative Parties, acting under Article 9 of the Treaty, issued Recom- 
mendation VII-6 calling for the inclusion of the subject “Antarctic 
Resources—Effects of Mineral Exploration” on the agenda of the Eighth 
Consultative Meeting in Oslo.8* That subject was indeed discussed, and 
the states in attendance urged all “states and persons to refrain from 
action of commercial exploration and exploitation while, acting as Con- 
sultative Parties, they seek timely agreed solutions to the problems raised 
by the possible presence of valuable mineral resources in the Antarctic 
Treaty Area.”’ §? The same subject of discussion was then broadened to 
include not only mineral exploration, but also exploitation on the agenda 
of the Ninth Antarctic Treaty Consultative Meeting in London in Sep- 
tember 1977. The formula, requiring the “need for restraint while seeking 
timely agreed solutions” found in Recommendation VIII-14,®° is indica- 
tive of the manner in which the problem of mineral exploration and 
exploitation is to be resolved; the only wrench to be thrown into the 





85. J. Marcoux, Natural Resource Jurisdiction on the Antarctic Continental Margin, 11 
Va. J. Int’L. L. 390 (1971). The author further notes that “ [e ]ventually access to 
these as yet undiscovered submerged Antarctic resources will be gained through the 
application of the developing law of the sea to the special political status quo existing 
there.”’ Id. 

86. Senate Committee on Commerce, Treaties and Other International Agreements on 
Fisheries, Oceanographic Resources, and Wildlife To Which the United States Is a 
Party, 93d Cong., 2d Sess. 96-97 (1974). Entered into force May 29, 1975. 

87. Final Report of the Eighth Antarctic Treaty Consultative Meeting 5 (1975) (emphasis 
added). 

. Id. 
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otherwise smoothly working machinery of the Antarctic Treaty Consulta- 
tive Meeting is that the Consultative Parties themselves recommend that 
they must “keep these matters under review in light of possible actions by 
others.” ®® 

What is the importance of the prospect of .resource wealth in the 
Antarctic area vis-a-vis the law of the sea? Substantively, it is a question 
of precisely what resources are there, in what quantities, what technology 
exist for extracting these resources, and who is to benefit from any future 
exploitation. Although much of the basic data on resource potential in the 
Antarctic simply are not known, estimates by the United States Geologi- 
cal Survey predict that the Western Antarctic continental shelf could 
contain 45 billion barrels of in-place oil and 115 trillion cubic feet of 
natural gas, closely approximating proven United States reserves.®° De- 
spite the different physical characteristics of the Antarctic continental 
shelf,®! at least one company, Texas Geophysical Instruments, has peti- 
tioned the U.S. Department of State seeking exclusive rights for 10 years 
to explore in the Ross and Weddell sea.9? Given the rapidly developing 
technology associated with petroleum exploitation off the Alaskan coast 
and in the North Sea, it is not incorrect to suggest that that same 
technology could be adapted to the Antarctic environment even if only in 





89. Id. (emphasis added). The Special Paris Antarctic Treaty Preparatory Meeting of 1976 
discussed the questions of mineral exploration and exploitation. Although no substan- 
tive report was issued, the meeting was characterized by its “full and frank exchange 
of views”’ in developing “‘intelligent agreed solutions” to these questions. See Opening 
Remarks by Dr. Robert Hughes, Chairman of the U.S. Delegation to the Special Paris 
Antarctic Preparatory Meeting at 3-4 (1976). An unidentified State Department official 
gave the following U.S. position at the meeting: 

“If an intemational regime is established it should provide for non-discriminatory 
access for this and other countries to all parts of Antarctica in order to carry out 
mineral exploration and exploitation on reasonable terms and conditions.” See As- 
sociated Press Bulletin, July 23, 1976, at 2, and New York Times, July 14, 1976, at 5, 
col. 1. For additional background on the United States position on the question of 
mineral exploration and exploitation in Antarctica, see DiGEsT OF U.S. PRACTICE IN 
INTERNATIONAL LAW 104-106 (1975). 

90. D. Shapely, Antarctica: World Hunger for Oil Spurs Security Council Review, 184 
SCIENCE 776-781 (1971). See also Washington Post, March 3, 1975, reprinted in U.S. 
Antarctic Policy at 33-34. The in-place oil resource number is approximately three 
times larger than estimated recoverable reserves. See Washington Post, March 12, 
1975, reprinted in U.S. Antarctic Policy at 34. 

91. Mineral Resources of Antarctica 17 (U.S. Geological Survey Circular # 705, 1974). 

“Regardless of their potential, the continental margins of Antarctica are very 
different in at least one respect from the margins of other continents—they are 
covered by a much greater depth of water. The seaward edge of the Antarctic 
Continental Shelf averages at least 500m (1,650 ft) below sea level in contrast to the 
average depth of most of the world’s shelves, which is about 200m (600 ft). The base of 
the continental slope of Antarctica appears to be at about 3000m (9800 ft) below sea 
level in contrast to about 2500m (8200 ft) for most of the rest of the world. The 
continental slope itself is also, apparently, considerably steeper than those of other 
continents.”” Id. 

92. U.S. Antarctic Policy at 18. 
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the long run. At least six sites have been proposed for deep drilling in the 
continental shelf under the Ross Sea beyond the ice cap by the Glomar 
Challenger, ®* the ship commissioned by the National Science Foundation 
for its 1972 voyage through the Antarctic waters. Just as the theory of 
Gondwanaland, one supercontinent once consisting of Australia, Antarc- 
tica, South America, and Africa, is becoming increasingly accepted, so 
too do the chances for finding mineral fuels in commercially exploitable 
quantities rise. “It is not scientifically irresponsible to assert that natural 
resources in substantial, exploitable quantities exist and will be discov- 
ered in the Antarctic continental margin,” concludes one writer: ‘“‘once 
that premise is accepted, the prospect of a conflict between the present 
scientific nature of the Antarctic political status quo and the future 
commercial value of political rights there becomes clear.” °* 

Aside from substantive issues, the more salient question is who is to 
have jurisdiction over, and thereby profit from, the natural resource 
potential in the Antarctic area? The Treaty itself is silent on this issue. 
The de facto moratorium on exploitation arising from Consultative Meet- 
ings’ Resolutions which seeks a “timely agreed solution” has already 
been mentioned. Once again, the problem arises of coming to grips with 
the concept of the “coastal state.”’ Article 2 of the 1958 Convention on the 
Continental Shelf % specifically provides that it is the “coastal State” 
which ‘‘exercises over the continental shelf sovereign rights for the pur- 
pose of exploring it and exploiting its natural resources.” The rights 
granted the coastal State in this article are exclusive in the sense that “‘if 
the coastal State does not explore the continental shelf or exploit its 
natural resources, no ohne may undertake these activities, or make a claim 
to the continental shelf, without the express consent of the coastal 
State.” °* Exactly what happens to a physical continental shelf in the 
absence of a coastal State is not delineated. That “no one” may lay a 
claim or exploit the resources of the continental shelf “without the ex- 
press consent of the coastal State” causes much uncertainty for the 
Antarctic area. Furthermore, the article expressly states that the “rights 
of the coastal State over the continental shelf do not depend on occupa- 
ton, effective or notional, or on any express proclamation;” ®7 but those 
rights do depend on the prior existence of a coastal State exercising its 
rights and powers over a land territory. 

93. Supra, note 91 at 6-7. 
94. Supra, note 85 at 396. For a somewhat dated discussion of economic and energy 


potential, see: supra, note 91, and N. PoTreR, NATURAL RESOURCE OF THE ANTARCTIC 
16-31 (1969). 

95. 15 U.S.T. 471; T.1L.A.S. 5578; 499 U.N.T.S. 311. Entered into force June 10, 1964. The 
following ATG members are parties to the convention: Australia, France, New Zea- 
land, Norway, South Africa, the Soviet Union, the United Kingdom, the United States, 
Czechoslovakia, Denmark, German Democratic Republic, Netherlands, Poland, and 
Romania. 

96. Id. (emphasis added). 

. Id. 








By 
1c 


he 


2S, 


nd 








JAG Journal @ XXX 





The principle of the natural continuation of domain from land to adja- 
cent sea areas is also admitted by publicists ® as well as the International 
Court of Justice. In the North Sea Continental Shelf Cases, the Court 
concluded that the idea of extension was the determining factor: 


What confers the ipso jure title which intemational law attributes to the coastal State in 
respect of its continental shelf, is the fact that the submarine areas concerned may be 
deemed to be actually part of the territory over which the coastal State already has 
dominion,—in the sense that, although covered with water, they are a prolongation or 
continuation of that territory, an extension of it under the sea.” 

Although the ICNT includes a new definition of the continental 
shelf,?® the same rights reserved to the coastal State in Article 2 of the 
1958 Convention are maintained in Article 77, Part VI, of the ICNT.1% 
The quandary over how “coastal State’ is to be defined therefore 
remains. The United States position is that “‘the status of the Antarctic 
continental shelf is unclear.” 1°? The position that seven claimant states 





98. 


100. 


101. 
102. 


H. Lauterpacht, Sovereignty over Submarine Areas, 27 Brit. Y.B. INT'L. L. 431-432 
(1950). Lauterpacht further notes: “*. .. independently of any legal doctrine, the 
appropriation—or . . . the right of appropriation—of the adjacent submarine areas 
have become part of the international law by custom initiated by the leading maritime 
Powers and acquiesced in by the generality of states.” Jd. 


. North Sea Continental Shelf Cases (1969), I1.C.J. 4, 31. 


Article 1 of the 1958 Convention on the Continental Shelf states: “For the purpose of 
these articles, the term ‘continental shelf’ is used as referring (a) to the seabed and 
subsoil of the submarine areas adjacent to the coast but outside the area of the 
territorial sea, to a depth of 200 metres or, beyond that limit, to where the depth of the 
super-adjacent waters admits of the exploitation of the natural resources of the said 
areas; (b) to the seabed and subsoil of similar submarine areas adjacent to the coasts of 
islands.” Article 76, Part VI, of the ICNT, which is identical to Article 64, Part II, of 
the RSNT, and Article 62, Part II, of the SNT, states: “The continental shelf of a 
coastal State comprises the seabed and subsoil of the submarine areas that extend 
beyond its territorial sea throughout the natural prolongation of its land territory to the 
outer edge of the continental margin, or to a distance of 200 nautical miles from the 
baselines from which the breadth of the territorial sea is measured where the outer 
edge of the continental margin does not extend up to that distance.” 

ICNT at 53. 

Statement of the U.S. Department of State, U.S. Antarctic Policy at 19-20. 

** IN Jo state now exercises over the continental shelf of Antarctica sovereign rights 
for the purpose of exploring it and exploiting its natural resources. 

It remains to be determined whether exploitation of the resources of the continental 
shelf would be subject to the same legal regime as that applicable to the resources of 
the Antarctic land mass, or whether such a regime is in general based upon the 
freedom of the high seas, and other measures applicable to the Antarctic pursuant to 
the Treaty.’ Jd. Dr. Robert E. Hughes, U.S. representative at the Eighth Antarctic 
Treaty Consultative Meeting, further clarified the United States position: “. . . The 
Antarctic Treaty does not refer to the exploration and exploitation of mineral re- 
sources. Such activities, in our view, are a permitted peaceful use of the area. Certain 
provisions of the treaty would, of course, apply. Nonetheless, it can be expected that, 
in the absence of a shared understanding on the mineral resource question, govern- 
ments will respond to any mineral resource activities in Antarctica in accordance with 
their underlying juridical positions.”’ Dicest OF U.S. PRACTICE IN INTERNATIONAL LAW 
105 (1975). 
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possibly would take in the event of a sizeable mineral wealth discovery on 
the continental shelf is predictable. While at the present it appears that 
all parties are willing to seek a timely, agreed solution, the thought of 
unilateral, extra-Treaty action in the wake of some future energy crunch 
is not unrealistic in the long run. Problems arise immediately in the area 
of the Falkland Island Dependencies where not only is political tension 
between Argentina and the United Kingdom once again rising, but also 
much of the continental shelf and adjacent slopes and rises are shared in a 
geophysical sense between the two claimant states and the Antarctic 
Peninsula south of 60° South Latitude. Argentina, not a party to the 
Continental Shelf Convention, recognizes its continental shelf as the 
‘seabed and subsoil of submarine zones adjacent to its territory to a depth 
of 200 meters, or to where depth permits of explorations,” ‘°° while the 
British Falkland Islands recognize a more limited concept of a continental 
shelf, namely, the “seabed and subsoil contiguous to the coasts of the 
Falkland Islands, but not beyond 100 fathoms.” 1°4 The potential for 
overlapping jurisdiction based upon the dormant claims is there and, 
likewise, the potential for conflict. Final agreement in UNCLOS III on 
the new definition of the continental shelf still would not resolve the 
tension resulting from these disputed territories, nor would it make any 
easier a final settkement of dormant claims in the Antarctic area. 


ALTERNATIVE SOLUTIONS AND PossIBLE APPROACHES 


The future interest of states not parties to the Treaty in that Treaty area 
has already been anticipated by the Antarctic Treaty Group.*®* Recom- 
mendation VIII-8 of the Antarctic Treaty Eighth Consultative Meeting 
addressed the topic: “Activities of States That Are Not Consultative 
Parties,’ which includes the then Acceding States of Brazil, Czecho- 
slovakia, Denmark, the German Democratic Republic, the Netherlands, 
Poland, and Romania. While the Recommendation reaffirms that “‘it is in 
the interest of all mankind that Antarctica shall continue forever to be 
used exclusively for peaceful purposes and shall not become the scene or 
object of international discord,” it also recognizes that “the Antarctic 
Treaty places a special responsibility on the Contracting Parties to exert 
appropriate efforts, consistent with the Charter of the United Nations, to 





103. 2 NEw DIRECTIONS IN THE LAW OF THE SEA, DOCUMENTS 842 (1973) (emphasis added). 
The 1966 Argentine law differs little from Article 1 of the 1958 Convention on the 
Continental Shelf. 

104. Id. at 845 (emphasis added). The United Kingdom is a party to the 1958 Convention on 
the Continental Shelf. 

105. Antarctic Treaty Report of the Seventh Consultative Meeting 15-17 (1973). Paragraph 

16 of this report states: “*. . . it would be advisable for Govemments.. . . to be ready to 

urge or invite as appropriate the state or states concemed to accede to the Treaty, 

pointing out the rights and benefits they would receive and also the responsibilities and 

obligations of Contracting Parties.”’ Id. 
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the end that no one engages in any activity in the Antarctic Treaty area 
contrary to the principles or purposes of the Treaty.”’ 1% Exactly what 
would constitute “‘any activity in the Antarctic Treaty area’ that would 
prejudice the principles or the purposes of the Treaty is unclear. Whether 
the unilateral establishment of oil drilling rigs or the unchecked harvest- 
ing of krill by non-Consultative Parties could be labelled as such an 
activity remains to be seen. 

It goes unchallenged, however, that the UNCLOS III negotiations do, 
in fact, have many sweeping implications for the Southern Ocean in the 
Treaty area. Not only does Recommendation VIII-8 recognize that “‘it is 
in the interest of all mankind”’ that the area, presumably including the 
seaward area, shall not become the object of international dispute, but 
also it appears to grant the Treaty parties a privileged position, a “special 
responsibility . . . to exert appropriate efforts” to keep non-Treaty states 
in line. Since Article 6 of the Antarctic Treaty specifically provides that 
nothing in the Treaty shall affect the rights “of any State under interna- 
tional law with regard to the high seas within that area,” and if it can be 
assumed that the high seas extend to the edge of the land or ice mass 
since no state per se exists on the continent, then, for purposes of the law 
of the sea, the Southern Ocean is composed of nothing but high seas 
while the submarine areas and continental shelf lie beyond the limits of 
national jurisdiction subject to the proposed international sea-bed author- 
ity. The question then becomes: will the Treaty states permit this to 
happen? 

Several possible scenarios can be sketched to suggest what might 
happen in the Treaty area. First, if no appreciable resource is found in 
commercially exploitable quantities, the status quo will continue in all 
likelihood; if neither economic reasons nor political exigencies exist or 
come into existence to change the conditions of the Treaty, no changes 
will be forthcoming. Scientific cooperation and peaceful use will prevail. 
Should the economic incentive in the form of oil, other minerals, or krill 
become a reality, the unique political experiment south of 60° South 
Latitude may break down. 


A NATIONAL APPROACH 


What are the possibilities for the future administration of the Antarctic 
in the event of some impetus for exploitation? For one thing, the 
moratorium on territorial claims found in Article 4 of the Treaty may be 
abrogated de facto, and those seven sectoral claims would then become 
the focal point for future national solutions. Other states such as the 





106. Final Report of the Eighth Antarctic Treaty Consultative Meeting, Recommendation 
VIII-8 (1975). The final paragraph of this Recommendation urges “‘the States that 
have or will become Parties to the Antarctic Treaty to approve the Recommendations 
adopted at Consultative Meetings” in pursuance of the Treaty. /d. Similar language is 
found in Article 10 of the Treaty. ; 
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Soviet Union or the United States could then assert their respective 
longstanding rights and claims which they repeatedly reserve for them- 
selves. The confrontation such a resurgence of unilateral, nationalistic 
claims would evoke is well imaginable; the recent disruption in British- 
Argentine relations is testimony enough. Furthermore, a national ap- 
proach to jurisdiction is already in effect for nationals of the Contracting 
Parties in the area under provisions of Article 8.1°7 A similar approach 
conceivably could be taken in the event of the demise of the Treaty. 


INTERNATIONAL APPROACHES 


Moving from a static to a more dynamic approach, several schemes 
have been offered for the internationalization of the Antarctic area. First, 
it must be remembered that the Treaty itself is a regional, international 
agreement even though it remains essentially an exclusive club for the 
Consultative Parties.1% Despite the closed nature of the ATG, it also 
must be recalled that Article 13 permits accession to the Treaty by any 
state which is a member of the United Nations or by any other state 
invited by the Contracting Parties. The Acceding State then can become 
a full consultative party with the power to join in the recommendation 
process under Article 9 provisions which require simply “conducting 
substantial scientific research activity there;” to date, Poland is the first 
and only example. A sudden, mass accession by the developing nations is 
at present unlikely; a discovery of a valuable raw material in commer- 
cially exploitable quantities, however, could unleash dissident factions 
both within the ATG and among non-Treaty states that would lead to such 
action. 

Historically, several different models for the internationalization of 
disputed areas have appeared. The General Act of the Conference of 
Berlin in 1885, for example, established a free trade zone in the basin 
of the Congo River, an area of Central Africa which at one time was 
considered terra nullius. Freedom of access to the coast as well as 
freedom of navigation for the river were guaranteed in the neutrality zone. 
Regarding all trade matters, “‘a footing of perfect equality” was to be the 
norm.’ As the separate opinion of Judge Van Eysinga in the Oscar 
Chinn Case notes: 





107. Supra, note 2. Articie 8 of the Treaty provides: 
“In order to facilitate the exercise of their functions under the present Treaty, and 
without prejudice to the respective positions of the Contracting Parties relating to the 
jurisdiction over all other persons in Antarctica, observers . . . scientific personnel 
. . .and members of the staffs accompanying any such persons, shall be subject only to 
the jurisdiction of the Contracting Party of which they are nationals in respect of all 
acts or omissions occurring while they are in Antarctica for the purpose of exercising 
their functions.”’ Jd. (emphasis added). 
108. Supra, note 13, Alexander, passim. 
109. E. HERTSLET, 2 THE Map OF AFRICA BY TREATY: ABYSSINIA TO GREAT BRITAIN ANL 
FRANCE 468-485 (1909), especially Articles 1, 2, 8, 10, and 13. 
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The Berlin Act presents a case in which a large number of States, which were territorially 
or otherwise interested in a vast region, endowed it with a highly internationalized 
statute, or rather a constitution established by treaty, by means of which the interests of 
peace, those of ‘all nations’ as well as those of the natives, appeared to be most 
satisfactorily guaranteed. '?° 


Another form of internationalization is provided in the example of the 
Spitzbergen Archipelago, or Svalbard. Once considered as terra nullius, 
Spitzbergen was placed under Norwegian sovereignty by the 1920 Treaty 
Concerning the Archipelago of Spitzbergen which sought to secure an 
“equitable regime, in order to assure their (the territories of the ar- 
chipelago) development and peaceful utilisation.”” “1 Within the de- 
militarized treaty area, the nationals of the contracting parties are to be 
“admitted under the same conditions of equality to the exercise and 
practice of all maritime, industrial, mining or commercial enterprises 
both on land and in the territorial waters. . . .” 112 Provision also is made 
in Article 2 for the rights of the “‘occupiers of land” and in Article 6 for 
“acquired rights.”” Nevertheless, as one current author notes, much 
uncertainty exists today over the legal status of the territorial waters and 
continental shelf surrounding Spitzbergen,*** a subject, much like the 
Antarctic area, that just recently has been of increasing interest because 
of the unexploited and potential reserves of oil located in the Spitzbergen 
Banks. 

Other solutions for the future internationalization of Antarctica are 
possible. Lately, much talk has been made of establishing a condominium 
in the area, defined by Oppenheim-Lauterpacht as “‘a piece of territory 
consisting of land or water (that) is under the joint tenancy of two or more 
States, these several States exercising sovereignty conjointly over it.”” 174 
Some writers already speak of the Ross Dependency, for example, as an 
“undeclared condominium,” 115 while others speak of the entire area as a 
condominium sui generis.11* The application of the label condominium 
does offer a réalistic picture of the manner in which the ATG members 
conduct their affairs in the area at the present time. 

110. The Oscar Chinn Case (1934), P.C.LJ., ser. A/B, No. 63, 148-149. 

111. 2 L.N.T.S. 7; 43 Stat, 1892; T.S. 686, 2 Bevans 269. Forty nations are parties to the 
1920 Spitzbergen Treaty; of the ATG members, only Brazil is not a party to it. 

112. Id., Article 3 (emphasis added). See also: 1 FOREIGN RELATIONS U.S. 73-87 (1920); 1 
DIGEST OF INTERNATIONAL LAW 465-468 (G. Hackworth ed. 1940); and R. Lansing, A 
Unique International Problem, 11 Am. J. INT’L. L. 232-235 (1920). 

113. J. Bemhardt, Spitzbergen: Jurisdictional Friction over Unexploited Oil Reserves, 4 
CauiF. W. Int’L. L.J. 61-115 (1973). 

114. OPPENHEIM-LAUTERPACHT at 453. For a more pertinent discussion of condominiums in 
the Antarctic area, see J. Rose, Antarctic Condominium: Building a New Legal Order 
for Commercial Interests, 10 MARINE TECHNOLOGY SOCIETY J. 19-27 (1976). 

115. F. M. Auburn, The White Desert, 19 INT’L. Comp. L.Q. 229-256 (1970); and Auburn, A 


Sometime World of Men: Legal Rights in the Ross Dependency, 65 AM. J. INT'L. L. 
578-582 (1971). 


116. E. Hambro, Some Notes on the Future of the Antarctic Treaty Collaboration, 68 AM. J. 
InT’L. L. 217-226 (1974). 
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A MORE UNIVERSAL APPROACH: THE LAW OF THE SEA 


A broader spectrum of internationalization is also within the realm of 
feasibility, especially in light of the developing law of the sea. Jessup and 
Taubenfeld, for example, provide a detailed analysis of the “basis for a 
successful international sharing” in the Antarctic area: “‘the precedents 
exist for use, exploitation, and administration on_a shared basis, and a 
number of international agencies already in existence can be utilized with 
relatively little further ado.” 147 

Mention has been made periodically of placing the area under the 
International Trusteeship System, Chapter Thirteen of the Charter of the 
United Nations.12* Most recently, Newsweek has reported that: “Guinea 
has proposed a broader antarctic (sic) treaty, while Libya and Algeria 
want the continent placed under the jurisdiction of the proposed interna- 
tional Seabed Authority.” “% Arguably, as final agreement on an UN- 
CLOS II text is delayed, the chances increase for placing the subject of 
Antarctica on the agenda of a subsequent session on the law of the sea. 

Within the context of UNCLOS III, both Treaty and non-Treaty states 
could join forces on a regional basis to protect and preserve the marine 
environment of the Antarctic area. Article 198 of the ICNT permits states 
to cooperate “... in formulating and elaborating international rules, 
standards and recommended practices and procedures . . .”’ to prevent 
pollution and to forestall environmental damage.!° More importantly, 
however, another possibility exists for bringing the issue of Antarctica 
under UNCLOS III, and consequently United Nations, purview. At the 
end of the ICNT, a Transitional Provision exists which originally was 
Article 136, Part III, of the SNT, entitled “Territories under Foreign 
Occupation or Colonial Domination,”’ which was revised and appended in 
Part II of the RSNT. Even though this provision has been downgraded 
from the status of a regular article and moved to the very end of the text, 
it nevertheless does have far reaching significance for the Antarctic area. 
The first paragraph of the Transitional Provision lists five areas that the 
provision addresses for law of the sea purposes: 


The rights recognized or established by the present Convention to the resources of 
a territory whose people have not attained either full independence or some other 
self-goveming status recognized by the United Nations, or a territory under foreign 
occupation or colonial domination, or a United Nations Trust Territory, or a territory 
administered by the United Nations, shall be vested in the inhabitants of that territory, to 
be exercised by them for their own benefit and in accordance with their own needs and 
require ments. !24 





117. P. Jessup AND H. TAUBENFELD, CONTROLS FOR OUTER SPACE AND THE ANTARCTIC ANAL- 
OGY 137-190 (1959). 

118. C. JENKs, THE COMMON LAW OF MANKIND 366-381 (1958). A precedent was established 
when the League of Nations was able to exercise sovereign rights over the Saar 
territory following World War One. 

119. “‘Antarctica’s Icy Assets,’ Newsweek, October 3, 1977, at 92, 95. 

120. ICNT at 109. 

ICNT at 153; emphasis added. 
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Thus, while it can be argued that Antarctica may be under “foreign 
occupation” or even “‘colonial domination” by the Consultative Parties, 
the vesting of resources in the “inhabitants of that territory”’ presents a 
problem unless those resources are to go to the penguins, seals, and 
whales that are indigenous to the area. Perhaps a trust could be estab- 
lished to protect these unusual “inhabitants.’”’ Where disputes over a 
territory arise, the second paragraph of the Transitional Provision places 
a moratorium on the exercise of rights granted in Paragraph 1: 


Where a dispute over the sovereignty a territory under foreign occupation or colonial 
domination exists, in respect of which the United Nations has recommended specific 
means of solution, rights referred to in paragraph 1 shall not be exercised except with the 
prior consent of the parties to the dispute until such dispute is settled in accordance with 
the purposes and principles of the Charter of the United Nations. !22 


Although no reference to Antarctica was made in either the Argentine 
et al draft on territories under colonial domination or foreign occupa- 
tion, ?2° or the Fiji draft,!** or during the discussion in the plenary session 
at Geneva during the fourth session of the UNCLOS III,!* the Transi- 
tional Provision does create problems when applied to the Antarctic area, 
where there are no indigenous peoples or inhabitants, other than the 
scientists stationed there. For example, restrictions upon the use of those 
resources found in territories under foreign occupation, as the Antarctica 
area may be, are found in the third paragraph of the Transitional Provi- 
sion: 





122. The second paragraph of the Transitional Provision of the RSNT is identical to that 
found in the ICNT. RSNT at 59. But see Article 136, Part II, SNT: 

“‘Where a dispute over the sovereignty of a territory under foreign occupation or 
colonial domination exists, the rights referred to in paragraph 1 shall not be exercised 
until such dispute is settled in accordance with the purposes and principles of the 
Charter of the United Nations.’’ SNT at 49. 

123. U.N. Doc. A/CONF.62/C.2/L.58 in 3 Third United Nations Conference on the Law of 
the Sea, Official Records 232 (1974): 

“The rights recognized or established in this Convention shall not be invoked by the 
colonial or occupying Power in respect of islands and other territories under colonial 
domination or foreign occupation as long as that situation persists.”” Jd. 

124. U.N. Doc. A/CONF.62/C.2/L.30, id. at 211: 

“In respect of a territory whose people have attained neither full-independence nor 
some other self-governing status following an act of self-determination under the 
auspices of the United Nations, the rights to the resources of the economic zone 
created in respect of that territory and to the resources of its continental shelf are 
vested in the inhabitants of that territory to be exercised by them for their benefit and 
in accordance with their needs and requirements. Such rights may not be assumed, 
exercised or profited from or in any way infringed by a metropolitan or foreign power 
administering or occupying that territory.” Id. 

125. 2 Third United Nations Conference on the Law of the Sea, Official Records 278-288 
(1974). 


77 








SUMMER 1978 @ Antarctica, Southern Ocean, Law of Sea 


A metropolitan or foreign power administering, occupying or purporting to administer 
or occupy a territory may not in any case exercise, profit, or benefit from or in any way 
infringe the rights referred to in paragraph 1.12 
Even if the Consultative Parties (metropolitan or foreign powers) 

merely “purport’’ to administer or occupy the Antarctic area, the rights to 
be enjoyed and derived from the resources there do not flow if this 
Transitional Provision of the ICNT applies to the area. Hypothetically, 
once a final law of the sea convention is in force, and if then some 
resource such as oil is discovered fn the Antarctic area, no benefits or 
, vofits could be gained by any subject of international law until a United 
Nations settlement was forthcoming. Similarly, any revenue derived from 
the not-too-distant commercial exploitation of krill also could be held in 
abeyance until an international agreement is reached. 

Perhaps the restrictions of this Transitional Provision would never be 
exercised against or applied to the Antarctic area; a review of the docu- 
ments and of the discussion in the plenary session certainly conveys the 
idea that the article was not specifically meant to apply to that particular 
area, where it is of course a matter of perspective whether or not foreign 
occupation or colonial domination occurs. For the benefit of reaching a 
final agreement in the near future, the entire subject is perhaps better left 
out of UNCLOS III. Yet, the fact remains that the Transitional Provision 
of the ICNT could prove troublesome for the Antarctic Treaty Group at 
some later date. 

Aside from the potential purview the ICNT Transitional Provision 
would grant to the United Nations, reference must be made to the scope 
of the proposed International Sea-Bed Authority. If established, the 
Authority would have perhaps the most immediate impact on the area 
since, presumably, the Authority would have at least the tacit approval of 
the ATG members. As the U.S. Department of State reasons: 


. . it is clear that the natural resources of the seabed and subsoil of the high seas 
seaward of these limits (of the continental shelf) and south of 60° South Latitude are 
subject to the same legal regime as other seabed resources beyond the limits of national 
jurisdiction, as well as applicable provisions of the Antarctic Treaty. '?7 





126. Compare Article 136, Part II, of the SNT, with the Transitional Provision of the RSNT 
which are identical: 

“In no case may the rights referred to in paragraph 1 be exercised, profited or 
benefited from or in any way infringed by a metropolitan or foreign power administer- 
ing or occupying such territory or purporting to administer or occupy such territory.” 
Note: The fourth paragraph of Article 136, Part 11, SNT, states: 

‘*References in this article to a territory include continental and insular territories.” 
Compare the fourth paragraphs of the Transitional Provisions found in the RSNT with 
the ICNT, which are identical: 

‘*Reference in this article to a territory include continental territories and islands.” 
See SNT at 49; RSNT at 59; and ICNT at 153. 

127. U.S. Antarctic Policy at 20. 
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Thus, if one assumes that the Antarctic area is beyond the limits of 
national jurisdiction, then the purview of the proposed Authority extends 
right up to the land or ice shelf. Even if one assumes that territorial seas, 
economic zones, and juridicial continental shelves can extend from the 
continent, the Authority still can function beyond these areas south of 60° 
South Latitude. The resolution of the possible overlap of prerogatives 
between the ATG and UNCLOS III still remains to be settled. 


THE FUTURE OF THE AREA 


“The pending conference . . . on the law of the sea may have profound 
importance for the future of the Antarctic continent,’ warned Edvard 
Hambro; “ [i jt would seem that the economic potential of the Antarctic 
may necessitate a rethinking of many problems.”’ !78 Indeed, it already 
has, even if not in an explicit manner. Just as the seventh session of the 
UNCLOS III has been deadlocked by a dispute over, inter alia, the 
economic exploitation of deep sea-bed mineral wealth,!2® economic mo- 
tives may prove to be the beginning of a thorough reassessment and 
possible restructuring of the political experiment in the Southern Ocean 
as witnessed by the current concern within the ATG over the question of 
Antarctic mineral exploration and exploitation. Aside from strict eco- 
nomic issues, Article 10 of the Antarctic Treaty leaves it up to the 
Contracting Parties “to exert appropriate efforts, consistent with the 
Charter of the United Nations, to the end that no one engages in any 
activity in Antarctica contrary to the principles or purposes of the present 
Treaty,” while Article 1 of the ICNT, Part I, at least has the latitude so 
that the seaward part of the Antarctic area could be included in the 
Article 136, Part XI, classification as being part of the ““common heritage 
of mankind.” That the high seas and the Antarctic area should be in- 
cluded under the label ‘‘areas beyond the limits of national jurisdiction” 
has been considered by at least one prominent writer. *° As a result of all 
these matters, a potentially contentious situation is manifest between 
ATG members on the one hand, and the remaining participants of UN- 
CLOS III on the other. 

Consequently, the continued tenure of the Treaty is subject to revision 
and change. The Congo River Basin and Spitzbergen Archipelago histori- 
cal analogies to freedom of access, navigation, and equal treatment for 





128. Supra, note 116, at 226. 

129. See, e.g., Explanatory Memorandum by the President, U.N. Doc. A/CONF.62/ 
WP.10/Add.1, 22 July 1977, at 1-4; Statement by Ambassador Elliot L. Richardson, 
Special Representative of the President to the Law of the Sea Conference at the 
United Nations, July 20, 1977, Press Release USUN-57(77); Wall Street Journal, July 
21, 1977, at 5, col. 1; Wall Street Joumal, July 22, 1977, at 6, col. 1; and Washington 
Post, July 25, 1977, at 20, col. 1. 

130. L. Sohn, The Stockholm Declaration on the Human Environment, 41 Harv. INT'L. L.J. 
493 (1973). 
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commercial exploitation purposes certainly have implications for the 
future of the area below 60° South Latitude, as do the Antarctic Treaty 
Consultative Meetings and UNCLOS III; such matters transcend both 
time and geography. For the moment, the chances of either a mass 
accession to the Antarctic Treaty or of a trusteeship imposed by the 
United Nations seem unlikely. The application of the ICNT Transitional 
Provision or the imposition of the International Sea-Bed Authority upon 
the Antarctic area, however, is not dismissed so easily. As one writer 
correctly notes: “* [t ]he internationalization of the Antarctic continental 
margin would be a highly innovative development in the law of the 
sea.”’ 131 Whatever may be the future of this area, whether the Treaty will 
endure or extra-Treaty action will be taken, a realization of the pos- 
sibilities involving potential use or misuse of the Southern Ocean and the 
Antarctic Area is required. 


RESULTS OF THE NINTH ANTARCTIC TREATY CONSULTATIVE MEETING 


There can be little doubt as to the growing concern for the future 
well-being of Antarctica and its pristine environment. Recent articles in 
both the press and in journals have addressed issues such as the exploita- 
tion of Antarctic oil, krill, and icebergs.19? Several participants at the 71st 
Annual Meeting of the American Society of International Law com- 
mented specifically upon the Antarctic area as it relates to the law of the 
sea.133 Even the United States Congress has several pending bills which 
relate to Antarctica. !*4 It is reasonable to assume, therefore, that these 


131. Supra, note 85, at 401-402. 

132. For discussions of Antarctic resources, see: Nossiter, “‘Antarctic Oil—Who Can 
Exploit It?” Washington Post, September 20, 1977, at 1, col. 4; Adamson, “Dividing 
the Riches of the Last Frontiers,” Washington Post, August 1, 1977, at 13, col. 1; 
*“*Antarctica’s Icy Assets,’"’ Newsweek, October 3, 1977, at 92-93, 95; Mitchell, Ant- 
arctica: A Special Case, 73 NEW SCIENTIST (No. 1034) 64 (January 12, 1977). For recent 
discussions of the exploitation of icebergs, see Lunquist, The Iceberg Cometh: Interna- 
tional Law Relating to Antarctic Iceberg Exploitation, 17 NATURAL RESOURCES J. 1-41 
(January, 1977); ‘“‘The Iceberg Cometh,’”’ Newsweek, July 4, 1977, at 72; Lublin, “An 
Iceberg in lowa: How It Got There and What’s the Use,”’ Wall Street Journal, October 
5, 1977, at 1, col. 4; and New York Times, November 3, 1976, at 2, col. 2. See also, G. 
Kemp, Scarcity and Strategy, 56 FOREIGN AFFAIRS at 406-407 (1978). 

133. American Society of International Law, PROCEEDINGS OF THE 71ST ANNUAL MEETING 
(April 21-23, 1977). See especially the comments of: R. Stein and J. Hargrove, Policy 
and Legal Aspects at 48, 51, and 55; and A. Pardo at 120-123. 

134. See, e.g., H.R. 7749, 95th Cong., 1st Sess. (1977), a Bill to Implement the Agreed 
Measures for the Conservation of Antarctic Fauna and Flora of the Antarctic Treaty, 
and for other purposes; H.R. 6148, 95th Cong., Ist Sess. (1977), a Bill to Amend Title 
18 of the United States Code to discourage certain criminal conduct in Antarctica by 
United States Nationals and certain foreign nationals and to clarify the application of 
United States criminal law to such conduct; H. Con. Res. 307, 95th Cong., Ist 
Sess. (1977), Urging the International Whaling Commission to implement a ten-year 

moratorium on the commercial killings of whales, and for other purposes; and H. R. 

12668, 95th Cong., 2d Sess. (1978), an Act to establish a conservation program for the 

living marine resources of the Arctic and Southern Oceans, and for other purposes. 
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issues will continue to surface periodically; any hope for avoiding what 
only can be the realization that these issues will continue to confront both 
Treaty and non-Treaty states is all but past history. 

The Ninth Antarctic Treaty Consultative Meeting set forth several 
recommendations which have great significance for the Antarctic area 
vis-a-vis the law of the sea.**5 Meeting in London in September-October 
1977, the Consultative Parties, for example, issued Recommendation 
IX-5, “‘Man’s Impact on the Antarctic Environment,” which, inter alia, 
recognizes their “responsibility for informing the world community of any 
significant changes in the Antarctic Treaty Area caused by man’s ac- 
tivities.” 186 Here again, the Consultative Parties have acknowledged 
their responsibility, albeit a limited one of information and not consulta- 
tion, to mankind as a whole. Recommendation [X-6, “Oil Contamination 
of the Antarctic Marine Environment,” 1°7 is the first one of its kind to 
call for the study of the possibility of pollution resulting from man’s 
maritime activities. 

Of more importance, however, are the recommendations concerning 
living and non-living resources in the Antarctic area. Recommendation 
IX-1, “Antarctic Mineral Resources,”’ 1** effectively maintains the mor- 
atorium on any activity to explore or exploit whatever mineral resources 
that may exist. After reviewing the history of this recommendation, 
assessing the report of the Scientific Committee on Antarctic Research 
(SCAR) Group of Specialists entitled Preliminary Assessment of the Envi- 
ronmental Impact of Mineral Exploration/Exploitation in Antarctica 
(EAMREA), and reaffirming the principles and purposes of the Antarctic 
Treaty, the Consultative Parties endorse what appear to be potentially 
contentious principles first enumerated at the Special Preparatory Meet- 
ing held in Paris in 1976: not only do the Consultative Parties state that 
“the Antarctic Treaty must be maintained in its entirety,’ immediately 
bringing to mind Article 4 provisions, but also, given their responsibilities 
as Consultative Parties, they acknowledge that the question of mineral 
resources “‘should not prejudice the interests of all mankind in Antarc- 
tica.” 18° At least on the surface, it seems that these two separate and 
distinct principles would be in conflict if and when their practical applica- 
tion is required. Undoubtedly, this very issue will be on the agenda of a 
special consultative meeting which has been scheduled specifically to 
consider the legal and political aspects of the mineral resource question. 





135. Report of the Ninth Antarctic Treaty Consultative Meeting, ANT/IX/83 (Rev. 2), 
October 12, 1977. For press reports of this meeting, see Snoddy, ‘13 Nations To Seek 
Convention on Use of Antarctic Fish,” Washington Post, October 9, 1977, at 27, col. 1, 
and New York Times, October 9, 1977, at E7, col. 1. 

136. Id. (emphasis added). 

137. Id. 

138. Id. 

139. Id. (emphasis added). 
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Until the Tenth Antarctic Treaty Consultative Meeting in 1979, any 
exploitation of mineral resources by the Consultative Parties effectively is 
postponed pending further consultation and agreement. 

None of the recommendations of the last Treaty meeting pertains to 
UNCLOS III per se. Recommendation IX-2, “Antarctic Marine Living 
Resources,” 14° however, does have salience for the developing law of the 
sea in general. After reaffirming the Treaty principle of cooperation in 
scientific research, the Consultative Parties recommend both interim 
guidelines for the conservation of Antarctic marine living resources and 
the establishment of a definitive conservation regime. Pending the entry 
into force of this new conservation regime, the Consultative Parties agree 
that “they should show the greatest possible concern and care in the 
harvesting of Antarctic Marine Living Resources so that it does not result 
in the depletion of stocks of Antarctic marine species or jeopardize the 
Antarctic marine ecosystem as a whole.” 144 Non-Treaty states, such as 
the Federal Republic of Germany, which also engage in exploiting these 
living resources are encouraged to conform voluntarily to this guideline. 

The Consultative Parties have pledged that a definitive regime for the 
Conservation of Antarctic Marine Living Resources should be concluded 
before the end of 1978. Earlier this year, international consideration of 
such a regime occurred at special meetings of the Consultative Parties in 
Canberra, Australia, and Buenos Aires, Argentina. It is informative to 
review the list of “‘elements” or principles that the Consultative Parties 
have agreed to take into account in drafting this so-called “‘krill agree- 
ment.” 

First, “the prime responsibilities of the Consultative Parties in relation 
to the protection and conservation of the environment in the Antarctic 
Treaty area ...” are recognized explicitly. Second, the integrity of 
Article 4 of the Treaty is maintained and “‘shall not be affected by the 
regime.’ Furthermore, the Consultative Parties state that this conserva- 
tion regime “should ensure that the principles embodied in Article 4 are 
safeguarded in application to the marine areas south of 60° South 
Latitude.” Article 4 holds in abeyance the territorial claims of seven of 
the Consultative Parties. Thus, if Article 4 rights are to be protected 
vis-a-vis the marine area of the Antarctic Treaty, then it can be construed 





140. Id. 


141. Id. See also, U.S. DePARTMENT OF STATE, FINAL ENVIRONMENTAL IMPACT STATEMENT 


FOR A POSSIBLE REGIME FOR CONSERVATION OF ANTARCTIC LIVING MARINE RESOURCES 
(1978). 
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that at least some of the Consultative Parties do project their reserved 
assertions of territorial claims seaward in theory, if not presently in fact. 
Exactly how these territorial projects into the Southern Ocean would be 
affected by the UNCLOS III negotiations has been discussed already and 
need not be repeated here. 

Third, the new regime is to provide for the “effective conservation of 
the marine living resources.”” Here, the word “conservation”? means 
“rational use, in the sense that harvesting would not be prohibited, but 
the regime would exclude catch allocation and other economic regulation 
of harvesting,’ according to the Working Group on Marine Living Re- 
sources. Similarly, the use of the word “resources” is not limited to 
commercially exploitable species. Currently, Japan and the Soviet Union 
are undertaking routine commercial harvesting and marketing of krill; 
West Germany, Chile, and Poland conduct experimental krill fishing; and 
Taiwan and Norway have expressed their interest in joining these na- 
tions. In effect, therefore, the commercial harvesting of krill can continue 
virtually unchecked since there is to be no economic regulation of fishing 
such as establishing a limit to permissible tonnage caught or identifying 
an optimum or maximum sustainable yield for any given species. 

Fourth, not only is the regime to apply to “the area of specific compe- 
tence of the Antarctic Treaty,’’ namely that area described in Article 6 of 
the Treaty, but also the new regime is to “extend north of 60° South 
Latitude where that is necessary for the effective conservation of species 
of the Antarctic ecosystem. . . .”” An important qualification of this ex- 
tension northward is that it be “without prejudice to coastal state jurisdic- 
tion in the area.’”’ Thus, even though this northern projection would grant 
only a limited purview, for conservation purposes only, it nevertheless 
would infringe upon what presently is considered to be the high seas. 
While it is easy to applaud the purpose of this particular provision, the 
practicality of implementing such a proposal may prove to be trouble- 
some. 

Finally, the new regime will not apply to any specie which is regulated 
already. For example, the Antarctic whale stock is protected by the 1946 
International Whaling Convention with Schedule of Whaling Regula- 


tion,’42 and consequently would be exempted from the new regime. 





142. 62 Stat. 1716; T.I.A.S. 1849; 4 Bevans 248. Entered into force November 10, 1948. 
This convention established the Intemational Whaling Commission (IWC). Only Japan 
and the Soviet Union engage in pelagic whaling in the Antarctic area. Although these 
two nations exchange observers for [WC reporting purposes, violations of catch limits 
continue without any sanctions since decisions of the IWC are non-binding. See 
Environmental Affairs: Whaling, 69 Am. J. INT'L. L. 661-663 (1975). 
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Similarly, Antarctic seals would be exempted because of the 1972 Con- 
vention for the Conservation of Antarctic Seals,!4* although it is not yet in 
force. It is the krill, therefore, that would be affected initially by the 
imposition of conservation measures. 

Such action by the Consultative Parties to delay consideration of the 
future exploitation of mineral resources and to move forward with the 
conservation of marine living resources is to be commended. The Treaty, 
its resulting recommendations, and the proposed conservation regime, 
offer a unique, ad hoc approach to conservation problems beyond the 
limits of national jurisdiction. Although the type of solution proposed by 
establishing the definitive conservation regime often is hindered by the 
gradual, deliberative nature of the Treaty structure in particular and 
international consensus-building in general, it nevertheless does offer a 
means to check the current exploitation and to prevent the possible 
eradication of such a valuable resource as the protein-rich krill. That 
extra-Treaty exploitation of marine living resources can and does occur is 
a fact that the Consultative Parties can no longer afford to overlook. 

CONCLUSIONS 


The requirement of security by the Antarctic Treaty Group may or may 
not result in a clash of interests with the requirement of freedom of access 
to resources “in the Southern Ocean by the non-Treaty majority to be 
found at the Third United Nations Conference on the Law of the Sea. If it 
does not, so much the better; peaceful use and continued scientific 
cooperation are assured. If, however, a clash of competing interests— 
either within the ATG or between the ATG and non-Treaty states— 
should occur, the problems are many. The recovery of manganese 
nodules from the sea-bed, the extraction of potential oil from the conti- 
nental shelf, the exploitation of living resources—all have importance for 
the future well-being of the Antarctic area. 

Many of the issues considered here are only implied in the current law 
of the sea negotiations; none are explicit. The negotiations are unique in 
their absence of any reference to the application of the latest Informal 
Composite Negotiating Text to the Southern Ocean or the Antarctic 
Treaty area. Yet, the implications are there. At the heart of these implica- 
tions lies the problem of sovereignty; although the Treaty has provided an 
interim, do-nothing solution, the claims have not disappeared. Any ap- 
preciation of the day when UNCLOS III matters will be freely discussed 
vis-a-vis Antarctica must take this problem into account. 

A clarification of the label “‘Antarctic area” is also necessary for 
purposes of the developing law of the sea. If, for example, only high seas 





143. Convention for the Conservation of Antarctic Seals, June 1, 1972, reprinted in SENATE 

COMMITTEE ON COMMERCE, 93D CONG, 2D SEss., TREATIES AND OTHER INTERNATIONAL 
AGREEMENTS ON FISHERIES, OCEANOGRAPHIC RESOURCES AND WILDLIFE TO WHICH THE 
UnireD States Is A Party 102-111 (Comm. Print 1974). The Convention is not yet in 
force, although the United States deposited its ratification on January 18, 1977. 
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are found to exist in the area, then one set of results will be derived. If, on 
the other hand, territorial seas and economic zones are permitted, a 
different set of results flows creating perhaps as many problems as the 
number of states that would rush to the area in the expectation of some 
economic gain as has been the case under the Spitzbergen Treaty, where 
at least 41 states are parties. A resolution of the dispute as to whether or 
not the land is in fact terra nullius or terra communis would at least 
provide for greater certainty in the area in the event of finding some 
commercially exploitable resource. Here again, it is important to note 
that no clear opinio juris exists on the subject. Perhaps a recognizable 
and accepted pattern of state practice will emerge in the near future as 
nations face the fact that these questions will arise, if not during the 
current negotiations, then at some later date. Implicit in this situation is 
the achievement of an accepted solution to the question who is to have the 
greater purview in the area, the Treaty minority or the non-Treaty major- 
ity of states. Furthermore, it must be remembered that the delimitation of 
sea areas has always had an international aspect, the validity of which 
rests upon international law; this fact is particularly true in the Antarctic 
area and the surrounding seas. 

The potential for conflict in the area below 60° South Latitude may, in 
the final analysis, be more apparent than real. The seven UNCLOS III 
sessions never have considered openly the issue of the application of a 
negotiating or final text to the Treaty waters. In the future, however, 
perhaps after the conclusion of UNCLOS III, the issue quite possibly 
might be raised as a matter of practical concern. Should the issue arise, 
the Antarctic Treaty Group could be predicted to form a united front to 
thwart any encroachment upon their purview by non-Treaty states or by 
an international authority acting on the majority’s behalf. An interna- 
tional tribunal then could be requested to give an opinion or render a 
decision on the question of the legal status of the waters and submarine 
area surrounding the Antarctic continent, whether the territory labelled 
the “Antarctic Treaty area” constitutes an area beyond the limits of 
national jurisdiction and thereby part of the common heritage of man- 
kind, and whether nationalistic claims once again could be asserted and 
adjudicated despite Article 4 restrictions in the Treaty. Until questions 
such as these are answered, the uncertain status of the Third United 
Nations Conference on the Law of the Sea vis-a-vis the Treaty remain, as 


does the possibility for conflict in the sui generis area of the Southern 
Ocean. 
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Interagency Investigations of Marine 
Casualties Involving Public Vessels 
of the Navy 


Lieutenant Commander Marlin D. Seiders, Jr., 


JAGC, USN* 


Under certain circumstances, federal agencies other than the 
Department of the Navy are required to investigate marine 
casualties involving public vessels of the Navy. The author 
examines the jurisdiction of the Coast Guard and National 
Transportation Safety Board to conduct such investigations, and 
the procedures used therein, and makes recommendations for 
further interagency agreement when co-existing investigative 
responsibility exists. 


WHEN THE “hard rudder’ and “‘all back emergency” commands 
are given, and five short blasts are sounded on the whistle, it might 
reasonably be assumed that something out of the ordinary is happening 
with respect to the safe navigation of a ship. Frequently, the next occur- 
rence is collision. Because ships are large, expensive objects carrying 
both men and cargo, damages due to collision can easily run into the 
hundreds of thousands or millions of dollars—not to mention the potential 
for loss of life and personal injury to those aboard. Even when a ship is 
tied to the pier, it is not completely immune from collision. 

The Navy, because of its cognizance and control over the operational 
fleet, as well as chartered merchant vessels,” could be analogized to one 
of the largest ship-owners in the world. Its fiscal interest in avoiding 
marine casualties is clear. In addition to the budgetary impact of effecting 





*Lieutenant Commander Seiders is currently serving in the Admiralty Division of the 
Office of the Judge Advocate General of the Navy. He received the B.S. degree from the 
University of Utah in 1968 and the J.D. degree from the same University in 1976. He is 
admitted to practice before the bar in Utah. 


1. For example, in January 1978, USNS SEALIFT CHINA SEA, while maneuvering out 
of a pier area, collided with M/V LORENZO D’AMICO, which was properly moored to 
a pier. The preliminary advice of the United States Salvage Association’s damage 
surveyor indicated a very rough estimate of damages in the amount of $1,000,000.00 to 
LORENZO D’AMICO, $85,000.00 to SEALIFT CHINA SEA, and $40,000.00 to the 
pier at which LORENZO D’AMICO was berthed. Costs of cargo damage aboard 
LORENZO D’AMICO are still being computed. 

2. Approximately 550 naval ships and 55 chartered vessels which are under the control of 
the Military Sealift Command. 
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repairs to its own ships, significant expenditures for administrative com- 
promise * of the tort claims which arise from a marine casualty must be 
considered.* 

Even when considering only the budgetary impact of marine casualties, 
it is not difficult to see that the Navy would have significant interest in 
statutes and regulations designed to prevent marine casualties, to en- 
hance the safety of navigation, and to promote the safety of life at sea. 
One area of statutes and regulations pertaining to marine casualties 
consists of those requiring the investigation of each casualty immediately 
after it occurs in an attempt to ascertain exactly how the casualty oc- 
curred and with a view toward preventing future occurrences of similar 
casualties. This article is devoted to an analysis of the investigation of 
marine casualties between a public vessel of the Navy and a privately 
owned vessel which is conducted by federal agencies other than the 
Department of the Navy. The scope of the analysis will be limited to 
investigation of casualties occurring between larger ships, not those 
casualties involving boats which would fall under the purview of the 
Motorboat Act of 1940 5 or the Federal Boat Safety Act of 1971.6 

The article is divided into four sections. The first includes discussion of 
the circumstances under which a vessel is deemed to be a public vessel. 
The second and third sections outline the powers and procedures of the 
Coast Guard and the National Transportation Safety Board, respectively, 
in conducting investigations of marine casualties. Each of these sections, 
insofar as possible, discusses the powers and regulations of only the 
agency involved, disregarding coexisting responsibility. The concluding 
section analyzes the investigative powers as they pertain to the Navy, 
with recommendations for improving the present system. 

Wuat Is A Pusic VEssEL 
GENERAL 


The interpretation of under what conditions a ship will be deemed a 
public vessel is by no means uniform within interested governmental 
agencies. As will be shown later, the Coast Guard, for purposes of its 
marine investigation regulations, defines a public vessel as one used for a 
public purpose, not in trade or commercial service, and owned outright 
by the United States. It is not sufficient that the United States holds the 
vessel under a bareboat charter.? The National Transportation Safety 
Board (hereinafter the Board), for purposes of the regulations issued 





3. 10 U.S.C. § 7622 (1970) authorizes the Secretary of the Navy to settle and pay an 

admiralty claim against the United States in the amount of $1,000,000.00 or less. 

4. $124,000.14 for the nine-month period October 1, 1976, through June 30, 1977. 
“Annual Report of Program Accomplishments”, July 8, 1977, prepared by the Admi- 
ralty Division of the Office of the Judge Advocate General of the Navy. 

. 46 U.S.C. §§ 526-526u (1970). 

6. Id., 8§ 1451-1489. 

. 46 C.F.R. §§ 403-40. 
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pursuant to the Independent Safety Board Act of 1974,8 defines a public 
vessel as “a vessel owned by the United States.’’ ® Under the Federal 
Water Pollution Control Act, Congress has defined a public vessel as one 
‘“‘owned or bareboat-chartered and operated by the United States.” 1° 

The Navy determines public-vessel status by use of approximately the 
same definition used in the Federal Water Pollution Control Act. This 
test is in harmony with that used by the federal courts when determining 
jurisdiction under the Suits in Admiralty and Public Vessels Acts.!1 The 
test consists of basically three requirements: (1) the ship must be owned 
or bareboat chartered by the United States; (2) it must be operated by the 
United States; and (3) it must be employed for a public purpose. If these 
criteria are met, public-vessel status is achieved. 


OWNERSHIP 


There are several types of ownership under general maritime law 
principles. The most obvious is, of course, outright legal ownership. 
Warships and Military Sealift Command (hereinafter MSC) fleet-support 
ships are examples of this type. No party, other than the Navy, owns or 
possesses any type of ownership interest at the primary level. 

A second form of ownership arises when the Navy has bareboat char- 
tered a ship. In this situation, the outright ownership of the vessel is 
vested in a private party or parties; however, the Navy is responsible to 
man, victual, and navigate the vessel. The Navy assumes all risk of loss 
or damage to the ship, as well as all losses, damages, and injuries caused 
to third parties by it. The principal interests of the outright owner are 
merely to receive compensation for the use of the ship and to receive the 
ship back at the termination of the charter. The charterer retains none of 
the other incidents of ownership. The bareboat charterer is looked upon 
as the owner pro hac vice. ** The charterer is the owner for the purposes of 
various statutes; for example, the right to file a Petition for Limitation of 
Liability.** “‘In general, allin personam liabilities arising out of the ship’s 
operation are brought home to the [bareboat] charterer.”’ 44 The Navy, as 
charterer, is thereby the warrantor of seaworthiness of the vessel. Insofar 
as third persons are concermed, under the law, the vessel is the Navy’s, 
and the Navy is fully responsible for its defaults. 

An example of this type of ownership is the MSC bareboat-chartered 
vessel. The federal courts routinely deem these ships to be public vessels 
for purposes of conferring jurisdiction against the United States under the 





8. 49 U.S.C. §§ 1901-1907 (1970). 
9. 49 C.F.R. § 850.5(f), 42 Fed. Reg. 61205 (1977). 
10. 33 U.S.C. § 1321(a)(4) (1970). 
1l. 46 U.S.C. §§ 741-752 and §§ 781-790 (1970), respectively. 
12. Leary v. United States, 81 U.S. (14 Wall.) 607 (1872). 
13. 46 U.S.C. § 186 (1970). 
14. Gilmore and Black, The Law of Admiralty, 2nd ed., Foundation Press, 1975, p. 242. 
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waiver of sovereign immunity contained in the Suits in Admiralty and 
Public Vessels Acts. The Department of Justice is in accord with this 
interpretation, and it undertakes the defense of actions against these 
ships as public vessels. 


OPERATION 


When a warship or MSC fleet-support ship is involved, direct operation 
by the Navy is clear. Both are manned by Navy “employees”, one by 
military personnel, the other by civil service personnel. Both types fall 
under the direct military command-control of the Navy. 

Were ships bareboat chartered by MSC manned by Navy employees, 
the operation requirement would be satisfied without question. In view of 
the fact that, in most cases, MSC employs civilian contractors to man and 
navigate its bareboat-chartered ships, operation by the Navy may not be 
so obvious. This raises the issue of whether the ships, because they are 
manned by civilian, non-civil service crews, are actually operated by the 
Navy. 

Factually, these ships are under the control of the Navy insofar as it 
designates their ports of call and time schedules. The cargo carried by 
them is owned by the government and is required to be carried at the 
direction of the Navy. Legally, these ships are considered to be operated 
by an agent of the United States. The courts have generally held that 
when the United States remains in control of a vessel, such as designating 
the cargo to be carried and the ports of pickup and delivery, the contrac- 
tor is an agent of the United States because only the physical conduct of 
the ship has been delegated.*5 Just as a principal exercises control over 
his agent, so does the Navy exercise control over the acts of its contractor 
with respect-to the operation of the ship. The contractor is not free to 
proceed as he wishes, but only at the direction of the Navy. No case has 
been found which specifically holds that the Navy is the operator of its 
bareboat-chartered ships which are manned by contractors. The better 
reasoning would lead one to conclude, however, that the Navy is the 
operator since it is concerned with all aspects of the operation of the ship, 
with only the physical conduct being delegated to the contractor. 


PUBLIC PURPOSE 


In the case of warships and MSC fleet-support ships, the public pur- 
pose is clear. These ships are used exclusively in the national defense or 
to provide direct support to those ships acting in the national defense. 

It is not so obvious that bareboat-chartered ships act for a public 
purpose. That conclusion must result, however, because these ships are 
exclusively engaged in the delivery of government-owned material for 
government use and purposes. The courts have found a public purpose in 


15. See Smith v. United States, 349 F.2d 449 (4th Cir. 1965), cert. denied 382 U.S. 878 
(1965). 
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cases where a cargo ship, which was chartered to the government, was 
carrying foodstuffs for European relief; 1© where a government-owned 
cargo ship was carrying Army cargo; 17 where a government-owned cargo 
ship, manned by a civilian crew, was carrying grain shipped by a 
government-controlled corporation; }* and where a vessel owned by the 
United States, chartered to the Navy, but operated for the Navy by a crew 
paid by a general agent, was carrying fuel oil for use by Navy ships.*® 
These past decisions show it is probable that a court would find that a 
ship bareboat chartered by the Navy for the carrying of government cargo 
is being used for a public purpose, even though the physical conduct of 
the ship is delegated to a contractor-agent. 


IN SUMMARY 


The Navy’s position is sound that its warships, MSC fleet-support 
ships, and the ships bareboat chartered to the Navy but whose physical 
conduct is delegated to a civilian contractor, all fall within the general 
category of public vessels. The federal courts when dealing with the Suits 
in Admiralty and Public Vessels Acts, the Department of Justice when 
undertaking the defense of these ships, and the Congress in the Federal 
Water Pollution Control Act, for example, are generally ‘n accord that 
public-vessel status depends on government ownership, either outright or 
through bareboat charter, operation by the United States, either directly 
or through an agent, and use for a public purpose. 

The Coast Guard’s definition of a public vessel, which tends automati- 
cally to exclude applicability to bareboat-chartered ships, would appear to 
be contrary to the weight of the interpretations given by the courts and 
most other governmental agencies. This is not to say that bareboat 
chartering by the Navy is alone sufficient to confer public vessel status on 
the ship. It is to say, however, that the factors of operation and public 
purpose should also be taken into consideration. 

The Coast Guard derives its authority to investigate marine casualties 
from duties delineated in the provisions of title 46, United States Code.” 
Public vessels are exempted from compliance with the provisions of that 
title,24 but no definition of a public vessel is contained therein. As early as 
1870, the Attorney General of the United States issued an opinion defin- 
ing public vessels, within the meaning of inspection and navigation laws, 





16. The Western Maid, 257 U.S. 419 (1922). 

17. Bradley v. United States, 151 F.2d 742 (2nd Cir. 1945), cert. denied 326 U.S. 795 
(1945). 

18. United States v. New York, 8 F.2d 270 (S.D.N.Y. 1923). 

19. George W. Rogers Construction v. United States, 118 F. Supp. 927 (S.D.N.Y. 1954). 

20. 46 U.S.C. §§ 170, 214, 215, 222, 224, 224a, 226, 228, 229, 230-234, 239, 240, 361, 362, 
364, 372, 375, 381, 391, 391la, 392, 393, 400, 402-414, 416, 435, 436, 451-453, 460, 461, 
462, 464, 467, 470-482, and 489-498 (1970). 

21. 46 U.S.C. § 362 (1970). 
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as “vessels owned by the United States and used by them for public 
purposes.” 22 No limitation was placed on the type of ownership needed. 
The limiting regulation issued by the Coast Guard shows an extremely 
narrow interpretation of the Attorney General’s opinion. This narrow 
interpretation, contrary to the trend in modern law which permits, and 
oftentimes requires, inclusion of certain bareboat-chartered vessels in 
the category of public vessels, would appear to be without authoritative 
basis and, hence, legally suspect. 

To date, the Board has not interpreted its regulation defining a public 
vessel. It is presumed that this is because its duty to investigate every 
marine casualty involving a public and nonpublic vessel was only imposed 
in 1975, and that its regulations for the conduct of such an investigation 
' were only prescribed in late 1977.4 It is suggested, however, that the 
Board will adopt the broader interpretation when it becomes evident that 
a conflict exists between the Coast Guard and the Navy in defining a 
public vessel. This would be the simplest and most practical way to 
assure that an independent, complete investigation of the marine casualty 
will occur. 


Tue Coast GuarRD 


GENERAL 


The Coast Guard is tasked with the enforcing of federal laws on and 
under the high seas and waters of the United States. It is authorized by 
statute to “promulgate and enforce regulations for the promotion of safety 
of life and property on and under the high seas and waters subject to the 
jurisdiction of the United States”’ 25 for all matters not delegated by law to 
another executive department. Under this broad charter, Congress has 
designated the Coast Guard as the executive department responsible for 
such diverse activities as the examination and approval of plans for the 
construction of certain type vessels of United States registration,** the 
periodic inspection of vessels of United States registration,?’ the licens- 
ing of mariners,” and the investigation of marine casualties in which loss 
of life, violation of a statute, or the competence and conduct of a 
documented seaman is involved.?® 





22. 13 Op. Atty. GEN. 248 (1870). 

23. ‘‘Independent Safety Board Act of 1974’’, 49 U.S.C. §§ 1901-1907 (1970). 
24. 49 C.F.R. Part 850, 42 Fed. Reg. 61204 (1977). 

. 14U.S.C. § 2 (1970). 

. 46 U.S.C. § 369 (1970). 

. Id., § 391. 

. Id., §§ 224, 226, 228, 229. 

. Id., § 239. 
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THE INVESTIGATION 


The Commandant of the Coast Guard is required to prescribe rules and 
regulations: 


. . . for the investigation of marine casualties involving loss of life in order to determine 
whether any incompetence, misconduct, unskillfulness or willful violation of law [exists] 
on the part of any licensed officer, pilot, seaman, employee, owner or agent of such 
owner of any vessel involved in such casualty . . . er other officer or employee of the 
United States. . . .*° 


The Commandant is further required to: 


. . establish rules and regulations for the investigation of marine casualties and acci- 
dents not involving loss of life, any act in violation of any of the provisions of Title 52 of 
the Revised Statutes ** or of any of the regulations issued thereunder, and all cases of 
acts of incompetency or misconduct committed by any licensed officer or holder of a 


certificate of service while acting under the authority of his license or certificate of 
: 32 
service. ... 


The Commandant has accordingly prescribed the required rules and 
regulations.** The regulations, in keeping with the statutory authority,™ 
govern the conduct of investigations relating to marine casualties and 
accidents, acts in violation of U.S. statutes, and acts ef incompetency or 
misconduct by any licensed or certified mariner.* The regulations pro- 
vide that the investigation is for the purpose of “taking appropriate 
measures for promoting safety of life at sea, and are not intended to fix 
civil or criminal responsibility.”’ ® 


THE PRELIMINARY INVESTIGATION 


Immediately after a casualty occurs, a preliminary investigation is 
conducted by a Coast Guard investigating officer to determine, ‘“‘as 
closely as possible the cause of the accident,” 37 whether material failure 
was a cause, whether there is evidence of “misconduct, inattention to 
duty, negligence or willful violation of the law” ** on the part of a 
documented mariner, whether any representative or employee of the 
United States contributed to the casualty, and whether the casualty 
should be investigated further by a Marine Board of Investigation.*® To 
accomplish this, the investigating officer has the power to administer 
oaths, subpoena witnesses, take statements, and require the production 
of documents. *° 





30. Id. 
31. See note 20, supra. 
32. 46 U.S.C. § 239 (1970). 


33. 46 C.F.R. §§ 4.01-1 through 4.23-1. 
34. 46 U.S.C. § 239 (1970). 

35. 46 C.F.R. § 4.01-1. 

36. Id., § 4.07-1(b). 

37. Id., § 4.07-1(c). 

38. Id. 

39. Id. 

40 


. Id., § 4.07-5. 
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At the outset of his investigation, the investigating officer must an- 
nounce the statutory authority for the proceeding.“ At that time, he must 
also ‘“‘advise parties in interest concerning their rights to be represented 
by counsel, to examine and cross-examine witriesses, and to call wit- 
nesses in their own behalf.’ 42 Witnesses who are not designated as 
parties in interest may be represented by counsel; “however, such coun- 
sel will not be permitted to examine or cross-examine other witnesses or 
otherwise participate in the investigation.”’ * 

At the conclusion of the preliminary investigation, a report of the facts, 
together with the opinions and recommendations of the investigating 
officer, is forwarded via the appropriate chain of command to the Com- 
mandant of the Coast Guard.“ The record of this report is made available 
to the public.® 


THE MARINE BOARD OF INVESTIGATION 


If the Commander of the Coast Guard District in which the preliminary 
investigation took place: 


. is of the opinion, as a result of an investigation . .. or otherwise, that . . . [the] 
accident is a major marine casualty ** . . . that officer shall immediately inform the 
Commendant . . . with his recommendation whether a further investigation by a Marine 
Board of Investigation shall be conducted. 47 


The Commandant may, either as a result of the recommendation by the 
District Commander, or on his own initiative, convene a Marine Board of 
Investigation (hereinafter Marine Board). 

The Marine Board is usually composed of three members designated by 
the Commandant.*® Normally, a senior officer of broad experience, such 
as a district commander, chief of staff, or marine safety division officer, 
will be designated as the chairman of the Marine Board.5® The middle 
member will usually have a broad marine safety background. An attempt 
is made to assign a middle officer with opposite professional qualifica- 
tions to that of the chairman. “For example, if the chairman’s experience 





Id. 

Id. 

. Id., § 4.07-35. 

. Id., § 4.07-10. 

. Id., § 4.13-1. 

. Id., § 4.03-5. A major marine casualty is one which indicates serious damage to 
material and results in loss of life or serious injury to crewmembers and/or passengers, 
or when the circumstances are of a nature that the proper investigation cannot be 
accomplished solely by a single investigating officer. 

47. Id., § 4.07-50. ; 

48. Id., § 4.09-1. 

49. Coast Guard Marine Safety Manual (CG 495), October 17, 1977, Vol. V, “‘Investiga- 
tions”, § 72-3-20. 

. Id., § 72-3-25. 
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is primarily deck or hull, the middle member should have experience in 
marine engineering.’ 51 The junior member will be the recorder.5? 

The procedures employed by the Marine Board are very much similar 
to those of the preliminary investigation. The significant differences are 
that the sessions are normally open to the public,5* a complete transcrip- 
tion of witness testimony and record of the proceedings is maintained, 
and the United States Attorney for the District in which the investigation 
is being conducted is notified regarding “the nature of the casualty under 
investigation and [the] time and place the investigation will be made.” 55 


PUBLIC VESSELS 


The Coast Guard’s marine investigation regulations contain two sec- 
tions of particular concern when a public vessel and its crew are involved 
in a marine casualty. The first provides for the exemption of public 
vessels from the regulations, and the second prohibits the calling of any 
employee of a public vessel as a witness in the investigation without the 
prior consent of the employing agency. 

As to the public-vessel exemption, the regulation provides that: 

Except as provided in subpart 4.40 [to be discussed infra in connection with the National 

Transportation Safety Board], vessels within the statutory provisions of Title LII of the 


Revised Statutes of the United States (R.S. 4399-4500) (as amended) relating to the 


inspection of vessels, are public vessels, and therefore not subject to the regulations in 
this part.5¢ 


The Coast Guard is still obligated to conduct a preliminary investiga- 
tion; however, if the casualty involves a public and a privately owned 
vessel, only the privately owned vessel can be compelled to participate. 
When this occurs, only a form report of the casualty will be forwarded to 
the Commandant. The investigating officer is not precluded ‘‘from inter- 
viewing personnel and examining records of the non-Government vessel 
to obtain additional information and assistance in his investigation”; 57 
however, statements and copies of documents are not included in the 
record.5® 

The inability by the Coast Guard to call or compel the testimony of 
personnel and employees of the public vessel more or less coincides with 


its inability to investigate the public vessel itself. The regulation provides 
that: 





51. Id. 

. Id. 

. 46 C.F.R. § 4.09-17. 

. Id., § 4.09-20. 

. Id., § 4.09-25. 

56. Id., § 4.03-40, referring to Part 4 of Chapter 1 of Title 46, C.F.R., “‘Marine Investiga- 
tion Regulations.” 

57. Marine Safety Manual, op. cit., § 72-40B(5). 

58. Id. 
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No officer, seaman, or other employee of any public vessel controlled by the . . . Navy 
. . of the United States, shall be summoned or otherwise required to appear as a witness 
in connection with any investigation or other proceeding without the consent of the 
[Navy].5® 
Therefore, without the participation of the public vessel and any per- 
sonnel thereof, the Coast Guard report of investigation will be limited in 
scope to only facts as can be independently ascertained by the investigat- 
ing officer and those presented by the privately owned vessel involved. 
This is not to say that further investigation under Suspension and Revoca- 
tion Proceedings ®° cannot take place against documented mariners, if 
warranted. 


THE NATIONAL TRANSPORTATION SAFETY BOARD 
GENERAL 


The “Independent Safety Board Act of 1974” ® requires more par- 
ticipation by a public vessel in a marine casualty investigation not 
conducted by the Navy than has ever been required before. The 
Act removes the National Transportation Safety Board from within 
the Department of Transportation and established it as a completely in- 
dependent agency of the United States. The Congressional purpose in 
effecting this change is described in the following finding: 


Proper conduct of the responsibilities assigned to this Board requires vigorous investiga- 
tion of accidents involving transportation modes regulated by other agencies of Govern- 
ment; demands continual review, appraisal, and assessment of the operating practices 
and regulations of all such agencies; and calls for the making of conclusions and 
recommendations that may be critical ut or adverse to any such agency or its officials. No 
Federal agency can properly perform such functions unless it is totally separate and 
independent from any other department . . . or agency of the United States.®* 


The Board is required to investigate, or cause to be investigated, with a 
view toward determining the circumstances surrounding and the «aus- 
of, any major marine casualty except one involving only public vess~ 
and any marine accident involving a public vessel and any other vessel. * 
The Board is further required to prescribe regulations jointly with ti 
Coast Guard for the conduct of such investigations.® Finally, the Cow. ' 
Guard is not relieved from its duty to investigate under any other st’ 
utes .®6 





59. 46 C.F.R. § 4.11-1. 

60. Id., Part 5. 

61. 49 U.S.C. §§ 1901-1907 (1970). 
. Id., § 1902(a). 

. Id., § 1901. 

. Id., § 1903. 

. Id. 
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The duty of the Board to investigate marine casualties involving a 
public vessel and a privately owned vessel is new with the Independent 
Safety Board Act. Under the Department of Transportation Act of 1966,°7 
which created the Board as part of the Department of Transportation, the 
Board had the power to review the investigations of various types of 
transportation accidents in order to determine the causes of those acci- 
dents. The Board was the appellate body to review the decisions of other 
agencies which revoked or suspended transportation licenses or certifi- 
cates. It could require the Secretary of Transportation to conduct further 
investigation, or initiate an investigation where deemed necessary. The 
legislative history of the Act reveals, however, that there was no need to 
remove the primary responsibility for the investigation of marine casual- 
ties from the Coast Guard. Even though the Board had certain powers in 
the marine-casualty area, it was expected that the Coast Guard would 
still, in most cases, determine the cause of the accident, and that most 
cases on appeal would also still be decided by the Coast Guard.*®® 

By 1974, Congress had determined that the Board could not perform its 
duties as effectively as desired while a part of the Department of Trans- 
portation. Bills were introduced in both houses of Congress to provide 
independent status to the Board, freeing it from the possible interference 
by any federal agency which it might be investigating. The Independent 
Safety Board Act was the result. 

The legislative history of the Act makes it clear that an agency of the 
government is now required to investigate and report publicly on a marine 
casualty between a public and a privately owned vessel. There is little 
doubt that Congress recognized the need for legislation expressly grant- 
ing the power to investigate such a casualty, in view of the possible 
jurisdictional problems confronting the Coast Guard with regard to public 
vessels. 


THE BOARD’S INVESTIGATION 


oard is composed of five members, appointed by the President, 
4y aod » .h the consent of the Senate.® At least two of the members are 
«« * .com the fields of accident_reconstruction, safety engineering, or 
transporve,, on safety.7° Three members constitute a quorum for the per- 
forming of any function of the Board.7! The Board has broad powers when 
conducting its investigations. It has, of course, the power to conduct 
hearings.72 The attendance and testimony of witnesses and the produc- 
tion of evidence can be compelled by subpoena.7* The federal district 
67. Id., §§ 1651-1659. 
68. H.R. Rep. No. 1701, 89th Cong. 2nd Sess.; S. Rep. No. 1659, 89th Cong. 2nd Sess., 
reprinted in 1966 U.S. Cope Conc. & AD. NEws 3362. 
69. 49 U.S.C. § 1902 (1970). 
70. Id. 
71. Id. 
72. Id., § 1903. 
73. Id. 
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courts are granted jurisdiction over cases involving a failure to comply 
with the Board’s subpoena.74 Any Board employee, when duly authorized 
by the Board, can enter any property where a transportation accident has 
occurred. While there, he can inspect records, files, facilities, etc., 
relevant to the accident.75 

As previously stated, the Board is required to investigate certain 
marine casualties in accordance with regulations prescribed jointly with 
the Coast Guard. These regulations were prescribed on December 1, 
1977,7® to provide for the investigation of major marine casualties, and 
casualties involving public and nonpublic vessels. It is made clear in the 
regulations that the Coast Guard’s responsibility to investigate marine 
casualties is not diminished, and where it has some other statutory duty 
to investigate, two investigations—one by the Coast Guard and one by the 
Board—may occur.”” 

The duty to investigate a major marine casualty has been defined to 
mean a casualty involving a vessel, other than a public vessel, that results 
in: (1) the loss of six or more lives; (b) the loss of a mechanically propelled 
vessel of 100 or more gross tons; (c) property damage initially estimated 
as $500,000 or more; or, (d) serious threat to life, property, or the envi- 
ronment by hazardous materials.7* For purposes of the duty to investigate 
casualties involving public and non-public vessels, a public vessel is 
defined as a vessel owned by the United States, except a vessel to which 
46 U.S.C. § 363 applies.7® 

Once a casualty occurs, the Coast Guard will conduct the preliminary 
investigation as previously described. It will determine whether the casu- 
alty is a major marine casualty or whether it involves public and nonpub- 
lic vessels. If either situation exists, the Board is notified.*° The Board 
then has two options. It can either conduct the investigation itself,*? or 
request that the Coast Guard conduct it, “‘unless there is an allegation of 
government misfeasance or nonfeasance.”’ ®? If there is such an allega- 
tion then, presumably, the Board must conduct the investigation. 

It has not been specified what will constitute an allegation of govern- 
ment misfeasance or nonfeasance so as to remove the investigation from 
the jurisdiction of the Coast Guard and require that it be conducted by the 
Board. It is not unreasonable to assume that most marine casualties 





74. Id. 

75. Id. 

76. The Coast Guard amended 46 C.F.R. Part 4, while the Board issued new regulations in 
49 C.F.R. Part 850. 42 Fed. Reg. 61200 and 61204 (1977), respectively. 

77. 49 C.F.R. § 850.3 and 46 C.F.R. § 4.40-3. 

78. 49 C.F.R. § 850.5 and 46 C.F.R. § 4.40-5. 

79. Id., 46 U.S.C. § 363 refers to certain vessels belonging to the Department of Com- 
merce. 

80. 49 C.F.R. § 850.10 and 46 C.F.R. § 4.40-10. 

81. 49 C.F.R. § 850.15 and 46 C.F.R. § 4.40-15. 

. 49 C.F.R. § 850.25 and 46 C.F.R. § 4.40-25. 
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involving a public vessel arise out of government misfeasance or nonfea- 
sance, i.e., a public vessel taking improper, or failing to take proper, 
action in a situation which results in a marine casualty. Therefore, the 
crucial factor is what constitutes an allegation. It is felt that an allegation, 
for these purposes, should be an assertion or declaration made in a timely 
fashion by a party in interest to the investigation, based on substantial 
grounds which lead to the reasonable conclusion that some sort of misfea- 
sance or nonfeasance may have been at least partially to blame for the 
casualty. A party in interest in this sense should be a party, even though 
not specifically designated by the Board as such, whose conduct is under 
investigation as a possible contributing factor to the casualty. 

An informal query to the office of the Board’s General Counsel has led 
the author to conclude that this issue is not as critical as one might 
otherwise believe upon reading the Independent Safety Board Act and 
the investigation regulations. Because the express purpose of the Board is 
to determine the cause and prevent the further recurrence of marine 
casualties and not to determine civil liabilities; it would serve little or no 
purpose to spend a great deal of time considering whether the Coast 
Guard can investigate, or whether the Board must because there is an 
allegation of government misfeasance or nonfeasanée. The primary con- 
sideration should be obtaining as complete an investigation as possible. 
In those cases where the ability of the Coast Guard to conduct a complete 
investigation is questionable because a public vessel is involved, the 
Board should assume the investigative responsibility. 

Should the preliminary investigation by the Coast Guard reveal that a 
public vessel is involved in the casualty, it will, as previously mentioned, 
notify the Board. Within 48 hours of being notified, the Board may 
request that the Coast Guard conduct the investigation. The Coast Guard 
has 24 hours to respond to this request.®* It is not mandatory that the 
Coast Guard honor the request even though it may be obligated to 
conduct an investigation under another statute. If the Coast Guard denies 
the Board’s request, since the Independent Safety Board Act requires an 
investigation, it would be incumbent upon the Board to investigate. 

Should the Coast Guard honor the request to investigate, it will conduct 
the investigation under its standard marine casualty investigation regula- 
tions.°4 The Board is intimately involved in the Coast Guard investiga- 
tion, however. It will have the power to designate a person or persons to 
participate in the investigation.®® It can make recommendations about 
the scope of the investigation, call and examine witnesses, and submit or 
request additional evidence.®* The record of the proceedings will be 
forwarded to the Board upon completion, whereupon the Board will make 


83. Id. 
84. 49 C.F.R. § 850.30 and 46 C.F.R. § 4.40-30. 
85. Id. 
86. Id. 
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the determination of the facts and circumstances leading to the casualty, 
and will determine the cause or probable cause thereof.®7 In the case 
where the Coast Guard investigates, it must be remembered that, in 
employing its own regulations pertaining to marine casualty investiga- 
tions, the participation of the officers, seamen, and employees of a public 
vessel of the Navy could be limited somewhat absent the consent of the 
Navy. 


THE PROCEDURES OF THE BOARD’S INVESTIGATION 


If the Board conducts the investigation, it will use the rules of practice 
for surface transportation accident hearings enumerated in 49 C.F.R. 
Part 845.8 According to those rules, the hearing is fact-finding in nature, 
“‘with no formal issues and no adverse parties and are not subject to the 
provisions of the Administrative Procedure Act. . . .”” 8® The Board may 
order a public hearing if deemed necessary in the public interest.%° 

The composition of the investigative panel, in this case known as the 
Board of Inquiry, will consist of a member of the Board to be the 
chairman, a designee from the Board’s Bureau of Accident Investigation, 
a hearing officer, and a representative from the office of the Board’s 
General Counsel, where appropriate.*! A technical panel will be ap- 
pointed to participate in the hearing.®? It is the intent of the Board that 
the technical panel be composed of persons from the Bureau of Accident 
Investigation who possess expertise in the areas of particular concern to 
the investigation. For example, if it appears the casualty was caused by a 
machinery failure, marine machinery experts will be on the technical 
panel. Or, if the structure of the hull is of concern, then marine architects 
will be on the panel. 

The chairman of the Board of Inquiry can designate parties to the 
hearing.®* Upon so doing, the parties will be furnished a list of witnesses 
and the areas in which they will be examined, together with a list of 
exhibits that the Board intends to introduce at the hearing.®* The parties 
will be expected to furnish the Board a list of any additional witnesses 
they wish to have appear, “a statement of the areas in which such 
witnesses should be examined, and copies of any additional exhibits they 
may desire to offer into evidence.” 5 





. Id. 

. 49 C.F.R. § 850.15 and 46 C.F.R. § 4.40-15. 
. 49 C.F.R. § 845.2. 

. Id., § 845.10. 

. Id., § 845.11. 

. Id., § 845.12. 

93. Id., § 845.14. 
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A prehearing conference will be held at which time the final list of 
witnesses and exhibits will be determined.®® Should a party fail, at this 
time, to advise the Board of any other witnesses he desires to examine or 
exhibits he wishes to introduce, he is “precluded from entering such 
evidence unless the chairman of the Board of Inquiry determines for good 
cause shown that such evidence should be admitted.”’ 97 

It should be noted at this point that, since the Board’s hearing is a 
nonadversary proceeding, the function of any counsel to a party is 
limited. No provision is made in the Rules of Practice in Surface Trans- 
portation Accident Hearings for the use of counsel by a party. It is 
provided that a party may examine witnesses after the Board has done so. 
No specific right of counsel for a party to so examine is given, although it 
is also not specifically prohibited. It would appear that, at least, a party 
would have the right to counsel to advise him of his specific rights. At 
most, a party could be represented by counsel who would have full 
participatory ability, including the ability to examine witnesses. Informa- 
tion learned informally from the office of the Board’s General Counsel 
indicates that there is generally no objection to participation by counsel 
for a party, so long as the purpose of the hearing is being carried out 
without digression into a litigative or “‘minitrial” situation. 

The sessions of the hearing are normally open to the public, unless 
evidence of a classified nature is being presented.®°* The chairman of the 
Board of Inquiry has the power to, inter alia, issue subpoenas, administer 
oaths, rule on the admissibility of evidence, dispose of procedural mat- 
ters, and to “‘take any other action necessary or incident to the orderly 
conduct of the hearing.” 

With respect to the admissibility of evidence, materiality, relevancy, 
and competency of witnesses’ testimony and physical evidence “‘shall not 
be the subject of objections in the legal sense. . . .”” 1°° The chairman is 
empowered to “receive all testimony and evidence which may be of aid in 
determining the cause of [the] accident.”’ 1° 

“A verbatim report of the hearing will be taken.’’ 1°? Also, a public 
docket will be compiled which will include “the transcript, exhibits, 
briefs, and all other pertinent information concerning the accident.”’ 1° 
Copies of the report and public docket will be available for public review 
and copies thereof can be purchased by any person.!% 





96. Id., § 845.21. 

97. Id. 

98. Id., § 845.22. 

99. Id., § 845.20. 

100. Id., § 845.23. 

101. Jd., § 845.24. 

102. Id., § 845.26. 

103. Id., § 845.27. 

. Id., 88 845.26 and 845.27. 
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Of particular significance in these procedural rules is that there is no 
exemption from or waiver of participation on behalf of any public vessel 
or witnesses of the public vessel. Full participation by the Navy can be 
compelled by the Board. 


ANALYSIS AND CONCLUSION . 
ANALYSIS 


The procedures for the investigation of a marine casualty occurring 
between a warship or MSC fleet-support ship and a privately owned ship 
are reasonably clear. Since there is general accord that the Navy ship 
involved would be a public vessel, no dispute will exist regarding the 
limited power of the Coast Guard to compel Navy participation. Likewise, 
there is no disputing the fact that the Board would have total power to 
conduct a complete investigation. 

The potential for confusion exists when a_bareboat-chartered, 
contractor-operated ship is involved in a casualty with a privately owned 
ship. It is not inconceivable that the Coast Guard could determine that 
the chartered ship is not a public vessel, while the Board would determine 
that it is. The surest guarantee of a complete investigation is for the Board 
to assume jurisdiction and to conduct it, thereby avoiding any potential 
dispute regarding public-vessel status of the ship. It is by no means 
legally certain that the Coast Guard would have the power to investigate 
the Navy’s part in such a casualty, in spite of its own regulations. 
Likewise, it is not legally certain that the Navy would have the power to 
refuse to participate. It is evident, however, that either agency, for 
whatever reasons, could legitimately dispute the actions of the other, 
thereby causing delay. Were the Board to investigate, the chances of this 
occurring are significantly decreased. 


PROBLEM AREAS 


Disregarding the jurisdictional problems previously discussed, there 
are several areas of concern which arise after it is finally determined that 
either the Board or the Coast Guard has the power to conduct an investi- 
gation. These are areas of general policy concern which must be con- 
sidered. 

When a governmental agency other than the Navy investigates a casu- 
alty involving a Navy ship, who should be the party or party in interest? 
Should it be the Commanding Officer, the Chief of Naval Operations, the 
Secretary of the Navy, or the Navy itself? Perhaps the whole issue should 
be avoided by not naming the Navy, or any Navy official, but then what 
procedural rights and protections are available to the public vessel? 
Likewise, if someone such as the Chief of Naval Operations or the 
Secretary of the Navy were designated a party, it is easy to see that he 
may be somewhat less than totally familiar with the circumstances sur- 
rounding the casualty. 
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It is suggested that the advisable course of action would be to name 
only the United States Navy as the party. This would coincide with the 
practice of designating the shipowner as a party. It would then be up to 
the Navy to designate its official representative, preferably one who is 
intimately familiar with the circumstances of the casualty and also famil- 
iar with the concerns of the Navy in the particular casualty situation 
involved. 

After the party has been determined, who ought to properly represent 
that party as counsel? The only alternatives appear to be either a Navy 
judge advocate or an attorney from the Department of Justice. In either 
case, the attorney should be experieced in the areas of maritime law and 
marine casualties, as well as witli ie manner in which Navy ships are 
operated. This requirement is necessary to ensure that the Navy’s coun- 
sel is as familiar with the legal implications of the situation as is any other 
counsel to the investigation, and that counsel is also as technically and 
factually educated as the other parties. It is recommended that the 
Navy’s counsel must not only be a good attorney, but must also be a 
mariner. In add.tion to the concern that a request to the Department of 
Justice to act as counsel would impose an additional burden on an already 
overtaxed agency, is the fact that a fourth executive branch agency would 
become involved. The advisability of allowing the Department of Justice 
to represent one executive branch agency which is being investigated by 
another is questionable, even though it might be permitted. It is believed 
that this type of interagency dispute should be settled at the level of 
executive control common to both, even though that might be the Presi- 
dent. This is not to say that the Attomey General, or his department, 
should not be delegated the responsibility for settling the dispute. Rather, 
his department should not become embroiled in representing one agency 
under investigation by another. The balance is tipped in favor of the Navy 
judge advocate with the requisite qualifications. 

Perhaps the area of greatest concern is what will happen to the Navy 
ship when a significant number of its officers and crewmen are required 
to leave in order to attend a casualty investigation hearing? The potential 
for considerable disruptions of fleet activities is great. Since it goes 
without saying that marine casualties are never planned, the subsequent 
impact on other Navy units could be severe. 

This is a problem for which there is no easy solution. On the one hand, 
the Board has a statutory mandate to conduct an investigation, while on 
the other, the Navy has the mandate to be trained and ready in the 
interests of national defense, as well as to carry out present day commit- 
ments. It is suggested that, where degradation of the Navy’s mission 
requirements would result because its personnel were participating in a 
hearing, liberal use of written statements and depositions should be 
made. The possible resulting inconvenience to the investigation and its 
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participants would be far outweighed by the saving of public monies and 
resources realized by not having to reschedule the plans and commit- 
ments of other Navy units to fill the void created by the ship and its 
personnel under investigation. 


RECOMMENDATIONS 


A mutually agreed upon definition of a “public vessel’? should be 
ascertained. There is little doubt that disagreement exists between the 
Coast Guard and the Navy on this point. It is believed that the Board’s 
definition of a “public vessel” lends no certainty to the issue. Through 
negotiations involving the three agencies, perhaps a more definite, realis- 
tic description of public vessel status could be achieved, which would 
take into account the Navy’s use of chartered vessels, as well as the Coast 
Guard’s responsibility to provide for the safe and lawful use of the waters 
of the United States. 

Together with this, the term “allegation of Government malfeasance or 
nonfeasance”’ should be defined. Although not as important a concept as 
public-vessel status, by defining the term much uncertainty could be 
eliminated, giving more definite guidelines as to when the Board would be 
required to conduct the investigation. 

It is finally recommended that consideration be given to prescribing 
who the party in interest will be prior to the need for naming such when a 
Navy ship is involved in a casualty. By obtaining the agreement of the 
Coast Guard, the Board, and the Navy as to who the proper party ought to 
be before the need for designating such arises, potential delays and 
disputes could be avoided. Coinciding with this is the need to establish a 
policy protecting against mission degradation to the Navy when certain of 
its personnel are required to appear at a casualty hearing. 


CONCLUSION 


The purpose of this article has merely been to review the statutes, 
regulations, and procedures applicable to the investigation of marine 
casualties. Potential trouble areas, and areas where it is recommended 
that clearer definitions are needed, have been identified, not as criticism 
of any agency’s position, but rather as an indication of areas where 
further refinements are required. While, as a practical matter, the high- 
est spirit of cooperation prevails in the mutual dealings of the Navy, the 
Coast Guard, and the National Transportation Safety Board, and al- 
though there is no reason to believe that this spirit will not continue, some 
anticipatory consideration of potential trouble areas is needed prior to the 
occurrence of a marine casualty where the interests of the three agencies 
may be in direct conflict. 
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NOTES & COMMENTS 


United States v. Harrison 


MILITARY Law: IN PERSONAM JURISDICTION: RECRUITER MISCONDUCT 
SUFFICIENT TO PRECLUDE A CONSTRUCTIVE ENLISTMENT. United States 
v. Harrison, 3 M.J. 1020 (NCMR 1977). 


Lieutenant Christopher James Sterritt, JAGC, 
USNR* 


INTRODUCTION 


IN A RECENT decision of the United States Navy Court of Military 
Review, United States v. Harrison,' a renewed effort was made to cope 
with the concept of “constructive enlistment.”’ The purpose of this en- 
deavor was to delineate that judicial doctrine as a means of accomplishing 
the necessary change of status from citizen to sailor in order to justify the 
lawful imposition of court-martial jurisdiction over a person. The startling 
aspect of this opinion was the court’s exposition of “a conceptualization of 
recruiter misconduct” which, they deemed alone satisfactory to pre- 
clude a valid change of status on the basis of this Yegal theory. In its 
analysis, the court concluded, in substance, that only recruiter miscon- 
duct amounting to a violation of Article 84, Uniform Code of Military 
Justice,? is sufficient both to void an original enlistment contract, and to 
avoid the operation of the constructive-enlistment doctrine so as to pre- 
vent the proper exercise of court-martial jurisdiction over an accused. 
The purpose of this casenote is to examine this doctrinal extension of 
recruiter misconduct so defined into the domain of constructive enlist- 
ment. Such an exercise necessarily involves an investigation into the legal 
and theoretical underpinnings of the constructive-enlistment doctrine 
itself. Case law from the United States Court of Military Appeals and 
appropriate federal courts will be utilized to assess the soundness of the 
legal analysis adopted by the Navy Court of Military Review. 


CasE BACKGROUND 


The procedural setting which faced the Navy Court was as follows: 
Seaman Recruit Harrison was tried before members at a general court- 
martial and, contrary to his pleas, was found guilty of several military and 





*Lieutenant Sterritt is currently serving as Counsel in Chambers to Chief Judge Albert B. 
Fletcher, Jr., United States Court of Military Appeals. This casenote was written when Mr. 
Sterritt was serving on active duty in the Military Justice Division of the Office of the Judge 
Advocate General of the Navy. He received the J.D. degree from Boston College in 1974. 

1. 3 M.J. 1020 (NCMR 1977). 
2. 10 U.S.C. § 884 (1970). 
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non-military type offenses. He was convicted of attempted larceny, will- 
ful damage to military property of the United States, larceny, extortion, 
assault, housebreaking, false swearing, and two specifications of wrong- 
ful communication of a threat, all violations of the Uniform Code of 
Military Justice. The accused’s sentence, as approved by the convening 
authority, consisted of total forfeitures, confinement at hard labor for four 
years, and a bad conduct discharge. Several errors were assigned by the 
defense for consideration by the Navy Court of Military Review. The 
major issue of concern to the Navy Court was whether the court-martial 
which tried the accused lacked in personam jurisdiction because of 
Harrison’s minority at the time of his enlistment and certain alleged 
improper enlisting practices on the part of his recruiter. 

The Navy Court of Military Review found the following facts in the 
record of trial to resolve the issue of in personam jurisdiction. On July 31, 
1975, Harrison enlisted in the Navy at the age of 16. He was aware that he 
was statutorily ineligible for military service, but he told the recruiter that 
he was 18 years of age and born on December 2, 1956. Such fraud on the 
accused’s part was a result of his claimed desire to fulfill his patriotic 
duty and to secure a place for himself in the future of his country. The 
recruiter requested, but the accused failed to produce, his birth certifi- 
cate. The recruiter thereupon sought to verify the accused’s age by 
contacting the Virginia Bureau of Vital Statistics, but received no re- 
sponse. As an alternate means of verification, the recruiter then con- 
sulted what the accused claimed to be a family Bible which contained a 
family tree listing the accused’s birthday as December 2, 1956. The 
recruiter telephonically checked the Bible’s authenticity and the 1956 
birth date through a woman who identified herself as the accused’s 
grandmother. Then, considering Harrison’s age sufficiently verified, the 
recruiter completed processing his application for enlistment. The infor- 
mation contained in the Bible was later found to be false. 

Harrison reached the age of 17 on December 2, 1975. His parents, 
having learned of his enlistment shortly before he departed for recruit 
training, were favorably disposed toward his continuation in the military 
service. On January 12, 1976, he applied for an identification card for his 
wife which was issued to him on January 21, 1976. He filed a travel claim 
on January 27, 1976, and received $148.00 on March 5, 1976. After 
December 2, 1975, but prior to June 30, 1976, the date of the offenses for 
which he was tried and convicted, he accepted military pay and allow- 
ances. He never informed his superiors of his true age until the time of 
the court-martial proceedings against him. In addition, after he reached 
the age of seventeen, he gave his word to his commanding officer that he 
would do his best to perform his duties. 
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Based on the facts, the Navy Court of Military Review held: 


Appellant enlisted in the Navy at age sixteen. Since his enlistment was statutorily void 
from the outset, there could never have been court-martial jurisdiction in this case 
unless, after reaching age seventeen, appellant underwent a constructive enlistment and 
thereby acquired the military status upon which court-martial jurisdiction over the 
person necessarily depends.* 


and later, the court stated: 


Since appellant’s voluntary performance of military duties and acceptance of benefits 
after reaching age seventeen were untainted by prior recruiter misconduct amounting to 
a violation of the fraudulent enlistment statute, we conclude that a legitimate construc- 
tive enlistment arose which resulted in a voluntary change in appellant’s status from 


civilian to sailor and therefore made him amenable to trial by court-martial. (Footnote 
omitted).4 


The Navy Court of Military Review, in making these pronouncements, 
has taken a significant step in restricting the power of courts-martial to 
refuse—as a matter of fairness—to find constructive enlistments.5 It is 
abundantly clear that this panel of the court believes that only recruiter 
misconduct violating Article 84, Uniform Code of Military Justice, is 
sufficient to preclude the Government from asserting a constructive 
enlistment over an accused. 


To the extent that the Court of Military Appeals cases decided before and indistinguish- 
able on their facts from Russo can be interpreted as having held that recruiter miscon- 
duct which does not violate Article 84, UCMJ, is capable of preventing the exercise of 
court-martial jurisdiction over an improperly enlisted accused, we believe they no longer 
reflect the present state of the law.® 


Such a “‘conceptualization”’ of recruiter misconduct by this court with 
respect to a constructive enlistment effectively eliminated the estoppel 
argument raised by the accused in this case. In footnote 5 of its opinion 
the court stated this position: 


This analysis, adopted by appellant at trial and on appeal to this Court, holds that 
recruiter misconduct does not prevent an originally void enlistment from ripening into a 
constructive enlistment through the passage of time and development of circumstances; 
instead, recruiter misconduct merely estops the govemment from basing personal 
court-martial jurisdiction upon such an enlistment and the military status it confers.” 


More particularly, appellant’s defense counsel conceded the existence of 
a constructive enlistment, but argued that the Government was neverthe- 
less precluded, as a matter of faimess, from relying thereon to assert 
court-martial jurisdiction over the accused. This contention by the de- 
fense was based on the assertion that the recruiter acted improperly in 





3. 3 M.J. 1020, 1023 (NCMR 1977). 

4. Id., at 1026. 

5. See United States v. Barrett, 1 M.J. 74 (C.M.A. 1975) and United States v. Brown, 23 
C.M.A. 162, 48 C.M.R. 778 (1974). 

6. 3 M.J. at 1025. 

7. Id. 
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the enlistment process in that certain evidence introduced at trial showed 
that the recruiter had actual knowledge, or should have been charged 
with constructive knowledge, of the accused’s age. In other words, this 
disqualification would have been revealed to him in performing his duty 
“had he pursued a reasonable inquiry and at least minimally, complied 
with the applicable recruiting regulations regarding age verification.” ® 
The Navy court concluded on this point that a violation of Article 84, 
Uniform Code of Military Justice, is alone sufficient to preclude a con- 
structive enlistment. Moreover, “‘whether the recruiter should have 
known, or otherwise should be held responsible for his failure to discover 
appellant’s true age, does not concern us here.” ® 
The Navy court summarized its position as follows: 


In framing the recruiter misconduct issue in these terms, the Court of Military Appeals 
augmented the often quoted estoppel analysis with a consistent but substantially more 
meaningful conceptualization of the issue; a conceptualization which does not presup- 
pose a viable constructive enlistment and resultant change in status upon which the 
Government is estopped from relying, but one which denies that these could ever be 
realized for military justice purposes given a fraudulent enlistment brought about with 
the requisite degree of recruiter misconduct. (Footnote omitted).?° 


Part I 
CAVEATS 


In order to appraise the legal value of this conceptualization of recruiter 
misconduct and its resultant effect on the doctrine of constructive enlist- 
ment, it is first necessary to appreciate the fragile foundation of the 
constructive-enlistment doctrine itself. At present, a legitimate constructive 
enlistment has been accepted by the United States Court of Military 
Appeals as capable of effecting a voluntary change of status of a citizen 
from a civilian to a member of the military so as lawfully to justify the 
proper exercise of court-martial jurisdiction over his person.!! Neverthe- 
less, there can be found today no express statutory authority which 
permits an individual’s enlistment in the military in such a manner so as 
to effect a change of status without full governmental compliance with 
applicable federal statutes and pertinent service regulations. In fact, 
Article 2(1), Uniform Code of Military Justice, indicates that persons sub- 
ject to the Code must have been lawfully called or ordered to duty. In 





8. Id., at 1024. 

9. Id., at 1026. 

10. Id., at 1024-1025. ; 

11. United States v. Russo, 1 M.J. 134 (C.M.A. 1975). But see Grayson, Recent Develop- 
ments In Court-Martial Jurisdiction; The Demise of Constructive Enlistment, 72 MIL. 

L. Rev. 117 (1976); Casella, Armed Forces Enlistment: The Use and Abuse of Contract, 

39 U. Cui. L. Rev. 783, 792 n.53 (1972). 
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other words, there is no clear statutory authority for constructive enlist- 
ments.!* Moreover, a real question exists as to the propriety of federal, 
civilian, or military courts deciding for themselves who is or can be a 
member of the military since it is properly within the control of Con- 
gress.!° This is especially true in view of recent federal case law which 
has interpreted the congressional intention in regards to what constitutes 
an enlistment contract. These courts have held that the statute effecting 
enlistments 4 requires that enlistment contracts be signed written in- 
struments. Accordingly, only a signed written instrument along with the 
appropriate statutory law constitutes the enlistment contract.'5 

Traditionally, however, federal civilian courts, as well as the military 
courts, have felt justified in exercising their inherent power to interpret 
statutes, as intended by Congress and in the public interest.1® They have 
taken upon themselves the responsibility of determining the validity of 
enlistments for purposes of the exercise of court-martial jurisdiction 
where the statutes are silent as to what determines when an individual is 
a member of the military.17 Yet, this exercise of court-martial jurisdiction 
by merns of judicial fiat is not unrestricted. It has been traditionally 
counter-balanced by the ever present realization that, since the court- 
martial is solely a creature of statute, actions resulting from the exercise 
of authority beyond its express authorization may be found void or with- 
out legal effect.1* Moreover, membership in the armed services may 
entail the loss of such constitutional protections as indictment by grand 
jury and trial by jury. It is with these competing considerations in mind 
that the accepted doctrine of constructive enlistment as well as the 
holding in Harrison must be measured. 


HISTORY 


It can be argued historically that there existed a valid statutory founda- 
tion which would support the assertion of court-martial jurisdiction on the 
basis of a constructive enlistment. The Forty-Seventh Article of War, as 
interpreted by federal court decisions, provided the judicial root for the 
theory of de facto enlistment. In Jn Re McVey, '* the court opined that this 





12. E.g., Joyce v. Guenther, 351 A.2d 331 (Pa. Commw. Ct. 1976); but see Reid v. Covert, 
354 U.S. 1, 22-23 (1957), United States v. King, 11 C.M.A. 19, 28 C.M.R. 243 (1959). 

13. See U.S. Const. art 1 § 8 and United States v. Standard Oil Co. , 332 U.S. 301 (1947). 

14. 10 U.S.C. § 505 (1970). 

i5. Jackson v. United States, 551 F.2d 282, 285 (Ct. Cl. 1977), citing Goldstein v. Clifford, 
290 F. Supp. 275 (D.N.J. 1968). 

16. See Schlesinger v. Councilman, 420 U.S. 738, 758 (1975); Parker v. Levy, 417 U.S. 733, 
743-744 (1974); Noyd v. Bond, 395 U.S. 683, 694 (1969); In Re Grimley, 137 U.S. 147 
(1890); Martin v. Mott, 25 U.S. (12 Wheat) 19, 35 (1827). 

17. See United States v. King, 11 C.M.A. 19, 28 C.M.R. 243 (1959). 

18. See McClaughry v. Deming, 186 U.S. 49, 63 (1902); Runkle v. United States, 122 U.S. 

543, 555 (1887). 

. 23 F. 878, 879 (D. Cal. 1885). 
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statute appeared to treat the receipt of pay as the equivalent of a due 
enlistment for purposes of the offense of desertion. An early explanation 
of this legal concept states: 


Our law not defining enlistment, nor designating what proceeding or proceedings shall or 
may constitute an enlistment, it may be said, in general, that any act or acts which 
indicate an undertaking, on the part of a person legally competent to do so, to render 
military service to the United States for the term required by existing law, and an 
acceptance of such service on the part of the Government may ordinarily be regarded as 
legal evidence of a contract of enlistment between the parties and as equivalent to a 
formal agreement where no such agreement has been had. The forty-seventh article of 
war practically makes the receipt of pay by a party as a soldier evidence of an enlistment 
on his part, estopping him from denying his military capacity when sought to be made 
amenable as a deserter. The continued rendering of service which is accepted may 
constitute an enlistment. But enlistments in our Army are now almost invariably evi- 
denced by a formal writing and engagement under oath.?° 


Later, federal courts and military legal authorities continued to utilize 
this idea of a constructive enlistment without reference to the aforemen- 
tioned statute until the de facto enlistment theory acquired general 
acceptance.?! In more recent years, some federal and military courts 
have resorted to this analysis of constructive enlistment in cases challeng- 
ing jurisdiction of courts-martial over an accused.?? Utilization of a de 
facto theory of constructive enlistment to justify the finding that an 
individual was a member of the military is the basis upon which the court 
rationalized the Harrison decision. The equation of a constructive enlist- 
ment to a contract is the implied premise from which is drawn their 
conclusion that only recruiter misconduct in violation of Article 84, Uni- 
form Code of Military Justice, is sufficient to void an enlistment as a 
matter of contract law such that court-martial jurisdiction is also avoided. 
The validity. of this conclusion rests in part on the vitality of this implied 
premise. 

The de facto theory of constructive enlistment does not stand alone as 
the theoretical foundation for this questionable judicial doctrine. A re- 
lated theory of constructive enlistment, however, began to take shape in 
the United States Court of Military Appeals after the replacement of the 
Articles of War by the Uniform Code of Military Justice.2* This theory 
states that, in the absence of a valid enlistment contract, it is the “basic 
intendment of the parties” and the implied or express waiver of the 





20. Digest of Opinions of the Judge Advocate General of the Army 1912, 602 n.1. 

21. Hoskins v. Pell, 239 F. 279, 283 (Sth Cir. 1917); Ex Parte Hubbard, 182 F. 76, 81 (D. 
Mass. 1910). 

22. See Barrett v. Looney, 158 F. Supp. 224 (D. Kan. 1957), aff'd, 252 F.2d 588 (10th Cir. 
1958), cert. denied, 357 U.S. 940 (1958); Allen v. Wilkinson, 129 F. Supp. 73 (M.D.Pa. 
1958); and United States v. Julian, No. 71 1112 (NCMR November 12, 1971); Digest of 
Opinions of the Judge Advocate General of the Army 1912-1940, §§ 467, 384-385. 

23. See United States v. Johnson, 6 C.M.A. 320, 323, 20 C.M.R. 36, 39 (1955) citing United 
States v. Rodriquez, 2 C.M.A. 101, 6 C.M.R. 101 (1952). 
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formalities by the parties which are the significant factors to be used in 
determining an individual’s military status.24 The origin of this theory of 
valid military membership can be found in a line of federal cases which 
shaped the concept of constructive induction. This waiver doctrine had 
been developed by federal courts to cure defects in the formalities re- 


quired by regulation for induction into the military.2 In substance the 
doctrine states: 


We are of the further opinion that whether or not all formalities prerequisite to induction 
were observed, the subsequent conduct of the parties was such that the irregularities 
were cured or the right to invoke them was waived. It.is manifest that the induction 
officers regarded appellant as a soldier at all times after the induction ceremony was 
completed, and appellant voluntarily accepted the benefits and assumed the obligations 
incident to membership in the armed forces. The idea that a soldier’s tenure in the 
service may be terminated by him at will, or that a selectee may enter the army on a trial 
basis and stay if he likes it or leave if he does not, is wholly foreign to the military concept 
in time of war, and diametrically opposed to the necessary policy of any sovereign.?7 


This doctrine of court-created waiver was reiterated in several federal 
court cases.** The critical difference between these two theories of 
constructive enlistment into military service is that the courts differently 
interpreted the legal implications of the voluntary receipt*of pay and the 
performance of duties. The de facto contract theory viewed these acts as 
constituting, in themselves, a second enlistment contract capable of 
conferring court-martial jurisdiction. The induction-related theory con- 
strued these same acts as a valid waiver of any defects in the original 
enlistment contract and thereby adopted it as the proper instrument 
establishing a valid change of status. It is important to note that Harrison 
paradoxically cited these latter cases in support of its concept of a de 
facto constructive enlistment.?® 

This same concept of waiver was also adopted by the United States 
Court of Military Appeals in its decisions concerning the validity of 
induction proceedings for purposes of court-martial jurisdiction.*® 
Moreover, in United States v. Johnson,*' this same court impliedly recog- 
nized the applicability of this waiver concept to the constructive- 
enlistment doctrine as a valid means to accomplish the change from 
civilian to military status in non-induction cases, though none was found 





24. United States v. Johnson, 6 C.M.A. 320, 20 C.M.R. 36 (1955). 
25. 3 M.J. at 1023. 


26. Note, 41 Geo. L.J. 428, 430 (1953). 
27. Mayborn v. Heflebower, 145 F.2d 864, 866 (5th Cir. 1944). 
28. Hibbs v. Catovolo, 145 F.2d 866, 867 (5th Cir. 1944); Sanford v. Callan, 148 F.2d 376, 


377 (5th Cir. 1945); and United States v. Mellis, 59 F. Supp. 682, 684(M.D.N.C. 1945). 
. 3M.J. at 1023. 


29 
30. See United States v. Rodriquez, 6 C.M.A. 101, 104-105, 7 C.M.R. 101, 104-105 (1952). 
31. 6 C.M.A. 320, 323, 20 C.M.R. 36, 39 (1955). 
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in that particular case. The express citation of the Rodriquez decision 
instead of the traditional de facto enlistment cases *? intimates the with- 
drawal of the military courts from the view of an automatic creation of a 
valid constructive enlistment rooted solely in the conduct of the parties 
and controlled by general contract law principles.** A clear example of 
the merging of the two concepts theoretically supporting this doctrine 
appears in United States v. Reid.** Later, the United States Court of 
Military Appeals further recognized the doctrine of constructive enlist- 
ment in this light but failed to find it in the case before them.* The 
dissenting opinion of Judge Latimer, however, added to the confusion. He 
apparently recognized the existence of a de facto enlistment in the case, 
but cited the waiver cases in the federal courts to support his analysis. 

Unfortunately, the confusion in the area of constructive enlistment as 
to its nature was continued by the United States Court of Military Appeals 
in United States v. King.* In this case, the accused, who had been 
recently discharged from the Army, surreptiously and without proper 
authority, acquired orders to further assignments in the military. He 
received travel pay, regular pay, further travel orders to Germany, and 
other allowances. The court refused to find a change of status where 
the person simply received pay and allowances and performed military 
duties through a fraud on the government. The court said: 


Constructive contracts are imposed or created by law without regard to the party bound 
on the ground that they are dictated by reason and justice. They rest solely on a legal 
fiction and are not contract obligations at all in the true sense. They are predicated on the 
hypothesis that whatsoever it is certain that a man ought to do, the law supposes him to 
have promised to do.*7_. 


The court was clear in accepting without question a de facto 
constructive-enlistment doctrine shaped by traditional contract law prin- 
ciples. Nevertheless, they were emphatic that the mere acceptance of 
pay and allowances did not establish a constructive enlistment and effect 
a valid change of status. The traditional requirements for the constructive 
enlistment were significantly expanded in this case.** Moreover, fairness 
considerations, as earlier mentioned, are major factors in the decisions. 
The court concluded with the following: 


We have no doubt that under certain circumstances an accused may be estopped from 
asserting that his misconduct released him from his enlistment contract but an estoppel 
cannot be used affirmatively to create a contract of entry into the service.®® 





32. See ACM 2769, Holleman, 3 C.M.R. 450 (1950). 

33. See Schleuter, The Enlistment Contract: A Uniform Approach, 77 MIL. L. REv. 1, 34n. 
131. 

34. 15 C.M.R. 899, 902-903 (AFBR 1954). 

35. United States v. Overton, 9 C.M.A.°684, 686, 26 C.M.R. 464, 468 (1958). 

36. 11 C.M.A. 19, 28 C.M.R. 243 (1959). 

37. Id., at 25, 28 C.M.R. at 249. 

38. Id., at 26, 28 C.M.R. at 250. 

. Id., at 27, 28 C.M.R. at 251. 
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The most recent treatment of the constructive-enlistment doctrine was 
in the decisions of the United States Court of Military Appeals in 
Brown,* Barrett,* United States v. Catlow,4® and Russo. These 
decisions did not specifically deal with the theoretical basis for the 
constructive-enlistment doctrine, but, in fact, restricted the effect of the 
doctrine on grounds of an estoppel theory or considerations of fairness.“ 


PART I 
ANALYSIS 


The Navy Court of Military Review held in Harrison that only a viola- 
tion of Article 84, Uniform Code of Military Justice, by the recruiter is 
sufficient to constitute recruiter misconduct such that the Government is 
prevented from exercising court-martial jurisdiction over the accused by 
means of the doctrine of constructive enlistment. The court found, as a 
matter of fact, that the recruiter in Harrison did not violate Article 84, 
Uniform Code of Military Justice, during the enlistment process since 
Harrison was not “actually known to him”’ to be ineligible for enlistment 
by reason of his being under age. Also, the court held, as a matter of law, 
that a lesser degree of recruiter misconduct, i.e., negligence, would not 
preclude the court from exercising court-martial jurisdiction over an 
accused based on the doctrine of constructive enlistment—even if such 
conduct was properly established. This court implied that this was true 
even if the recruiter's actions amounted to a negligent or intentional 
failure on the part of the recruiter to follow applicable recruiting regula- 
tions which probably would have led to the discovery of the ineligibility. 
Accordingly, having found the accused to have voluntarily performed his 
military duties and having accepted the benefits thereof, and having 
found no violation of Article 84, Uniform Code of Military Justice, by 
the recruiter, the Navy Court of Military Review determined that a 
legitimate constructive enlistment existed which changed the accused’s 
status from civilian to sailor. He was thus properly subjected to court- 
martial jurisdiction. 

Such a holding eliminates the fairness considerations inherent in the 
estoppel analysis adopted for a constructive-enlistment situation by the 
Court of Military Appeals in Brown. It once again raises the constructive 
enlistment to the level of a de facto contract controlled by the strict 
principles of contract law applied to the original enlistment contract in 
Russo. In effect, the constructive-enlistment doctrine has been expanded 
automatically to apply in situations where the recruiter has acted im- 
properly but has not violated Article 84, Uniform Code of Military Justice, 
regardless of the “fairness” of its application. The basis of this expansion 

40. 23 C.M.A. 162, 48 C.M.R. 778 (1974). 

41. 1 M.J. 74(C.M.A. 1975). 

42. 23 C.M.A. 142, 48 C.M.R. 758 (1974). 

43. 1 M.J. 134(C.M.A. 1975). 

44. See Grayson, note 11, supra; Schieuter, note 33, supra. 





113 











SUMMER 1978 e United States v. Harrison 


is a purported conceptualization of recruiter misconduct as found in 
Russo. Simply stated, however, this expansion of the constructive- 
enlistment doctrine is not based, as contended by the Navy Court, on any 
express holding in the Russo decision, nor warranted by any implication 
from the fact situation in that case or its progeny. Moreover, the public 
policy considerations involved in a constructive enlistment which the 
Navy Court of Military Review used to justify its expansion in Harrison 
are not consistent with the development of this doctrine in any of the 
decisions of the United States Court of Military Appeals. It is opined that 
the Navy Court of Military Review has misinterpreted the Russo decision 
for the reasons hereinafter set forth. 

In Russo, the issue for the court to decide was what effect the 
enlistee’s dyslexia and the recruiter’s conduct in providing answers to 
assure his eligibility for enlistment had on the validity of the 
original enlistment contract. According to the decision, the Government 
argued in the alternative that the original contract was not void because of 
the recruiter's conduct. First, the Government asserted that the enlistee 
had no standing to assert his own failure to meet the minimum mental 
requirement as an attack on the original enlistment contract because 
these regulations were for the benefit of the government. The Court of 
Military Appeals did not accept this contention and, relying on Catlow, 
concluded that the enlistee had the necessary standing to attack the 
original enlistment contract. Second, the Government claimed that the 
original enlistment contract was not void due to the recruiter’s conduct on 
account of the rule of voidable contracts as applied to enlistments in the 
Supreme Court case of Grimley. The court pointed out that the recruiter's 
conduct in smoothing the path to the enlistee’s unlawful enlistment could 
not be protected by that change-of-status doctrine. They then concluded 
that the recruiter's conduct was misconduct such as to constitute a 
violation of Article 84, Uniform Code of Military Justice, and therefore, as 
matter of common law contract principles, the original enlistment con- 
tract was void. The principle of common law contracts upon which the 
court based its decision to void the enlistment was that courts, as a matter 
of public policy, will not enforce contracts made in violation of a criminal 
statute which clearly reflects the public’s interest. This is especially so 
when the offending party seeks the aid of court.© The entire thrust of the 
court’s opinion was directed at the validity of the original enlistment 
contract as a means of changing Russo’s status to that of a soldier. The 
reference to the constructive-enlistment doctrine was made in terms of 
the duty of all government agents, including a recruiter, to terminate an 
individual’s enlistment when given timely notice of enlistee’s disqualifica- 
tion for military service.“ In addition, there is no indication in the 
decision that the Government asserted jurisdiction over Russo on the 





45. See also Grayson, note 11, supra at 132. 
46. See United States v. Brown, 23 C.M.A. 162, 48 C.M.R. 778 (1978). 
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basis of a constructive enlistment or, in fact, that Russo’s initial disqual- 
ification of dyslexia had disappeared so as to allow him to meet the 
minimum mental requirements for military service.*’ In view of these 
circumstances, the conceptualization of recruiter misconduct contained 
in the Russo decision cannot, as asserted in Harrison, be found applicable 
to the constructive-enlistment doctrine, nor can it be reasonably read as 
overruling or reinterpreting the earlier decisions in Barrett, and 
Brown.” 

Next, the Navy Court of Military Review attempted to support its 
interpretation of Russo by citing its progeny, United States v. Little; 5° 
United States v. Muniz; *1 and United States v. Burden.52 These cases 
were cited for the proposition that 

. .. there can be no mistaking the fact that the only recruiter misconduct which, as a 

matter of law, is so repugnant to public policy that it is incapable of resulting in an 

enlistment (constructive or otherwise) which is anything but an absolute nullity for 


military justice purposes is misconduct which subjects the recruiter to prosecution under 
Article 84, Uniform Code of Military Justice.5* 


Indeed, this degree of recruiter misconduct is more than sufficient to 
prevent the government from exercising court-martial jurisdiction over 
the enlistee_on the basis of constructive enlistment in the sense of Brown 
and Barrett. This is evident because such conduct by a government agent 
is a violation of a duty imposed upon the recruiter by statute and which 
would have prevented the individual’s enlistment in the first instance. 
Nevertheless, the progeny of Russo, cited by the Navy Court in Harrison, 
contain no question of constructive enlistment. This may be due to the 
absence of a showing by the Government that the original disqualification 
has been remedied. This point is made clear in Barrett.54 In Brown, the 
accused’s ineligibility for enlistment due to minority (16 years of age) 
disappeared upon his reaching the proper age for military service, as was 
found in Harrison. Moreover, in both these cases the recruiter simply 
failed in his duty to follow specific procedures for enlisting minors as 
required by regulations. This failure of the recruiter to comply strictly 
with applicable recruiting regulations causing the accused to be enlisted 
in Brown, constituted misconduct—but misconduct which is less than a 
knowing violation of Article 84, Uniform Code of Military Justice. In 
Russo’s progeny, the misconduct was more serious and in violation of 
Article 84, Uniform Code of Military Justice. Nonetheless, the court ruled 
47. See United States v. Blanton, 7 C.M.A. 664, 23 C.M.R. 128 (1957); United States v. 
Catlow, 23 C.M.A. 142, 48 C.M.R. 758 (1974). 
. 1 M.J. 74(C.M.A. 1975). 
. 23 C.M.A. 162, 48 C.M.R. 778 (1974). 
50. 1 M.J. 476 (C.M.A. 1976). 
. 1 M.J. 151 (C.M.A. 1975). 
. 1 M.J. 89 (C.M.A. 1975). 
. 3M.J. at 1025. 
. 23 C.M.A. at 494, 50 C.M.R. at 513. 
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in the earlier cases as a “matter of fairness” that the Government was 
estopped from relying on a constructive enlistment as a basis for estab- 
lishing jurisdiction over the accused. Accordingly, the cases cited by the 
Navy Court of Military Review cannot be considered relevant to the 
factual situations presented in Brown and Harrison, nor do they offer 
substantial support for the court’s conclusion. 

Although it is clear that a salutary effect of this decision would be to 
encourage recruiters to observe applicable regulations and eliminate 
fraudulent recruiting practices in the armed services, the real import of 
Russo is far more significant.5> In Russo, USCMA refused to allow the 
status doctrine to shield the recruiter from judicial scrutiny of his enlist- 
ment practices. In effect, this would allow him to knowingly violate 
recruiting regulations and the Uniform Code of Military Justice and later 
permit the Government to maintain the contract for its benefit in the 
criminal prosecution of an ineligible enlistee. The court relied on the 
**. . . undoubted principle of the common law, that it will not lend its aid 
to enforce a contract to do an act that is illegal or inconsistent with sound 
morals or public policy or which tends to corrupt or contaminate by 
improper influences the integrity of our social or political institutions.”’ 5* 
The fraudulent enlistment of ineligible individuals in the military is 
clearly against public policy as an unlawful method to maintain our 
military strength, and is so evidenced by an enactment by Congress of a 
criminal statute.57 In such a case of clear illegality, the enlistee as a 
matter of public policy, as well as the government, may be considered 
incapacitated to enter into relations with each other and not sui juris.** 
Accordingly, the real public policy behind the voiding of the original 
contract of enlistment is to prevent an unclean party from using the court 
to enforce contracts clearly against public interest and in violation of a 
criminal statute. The court’s upholding of this public policy by voiding 
fraudulent enlistments is therefore an expression of the court's traditional 
reluctance to allow a wrongdoer to sully and use the courts as a means of 
profiting from illegal contracts entered into clearly against the public 
good. 

It is opined that this public policy doctrine enunciated in the Russo 
decision, and as applied therein to enlistment contracts, is not equivalent 
to the “‘doctrine of fairness” set forth in Brown, and the constructive- 
enlistment situation. In the former, the court concerned itself with pre- 
serving its judicial integrity along the line of contract-law principles 
established in the cases cited therein. In the latter, the court, in the sense 
of equity, is requiring government agents to comply with their duty so as 
to prevent these accused from entering the military-justice system in the 





55. 23 C.M.A. at 512, 50 C.M.R. at 651. 

56. Marshall v. Baltimore & Ohio Railroad Co., 57 U.S. (16 How.) 314, 333 (1853). 
57. See Steele v. Drummond, 275 U.S. 199, 205 (1927). 

58. See Burck v. Taylor, 152 U.S. 634 (1894). 
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first instance. Moreover, the court’s holding can be reasonably construed 
to reflect judicial misgiving with the history of the doctrine and an 
expression of its intent to restrict its operation. The decision by the Navy 
Court of Military Review in Harrison attempts to extend this anomalous 
legal ‘fiction to the level of a de facto contract, controlled exclusively by 
common law contract principles, by eliminating the government-estoppel 
analysis established in Brown. Accordingly, this extension of the 
constructive-enlistment doctrine is inconsistent with the public policy 


expressed in the Russo case and the Court of Military Appeals own 
reluctance to use the doctrine. 


PART IV 
CONCLUSION 


The doctrine of constructive enlistment is amorphous and somewhat of 
a judicial bastard. As indicated earlier, the trend in the military courts 
has been to treat the exercise of court-martial jurisdiction over an indi- 
vidual on the basis of a constructive enlistment as either an implied 
waiver of the defects in the original enlistment contract or an exercise of 
the inherent powers of a court to interpret statutes and determine who is, 
or is not, subject to its jurisdiction. Both interpretations are subject to 
criticism for their legal validity. For example, the soundness of the former 
legal theory of reviving the original enlistment contract retroactively 
along the line of the waiver cases is not appropriate for the situation 
involving an enlistment void due to a statutory incompetency to contract. 
The basic incapacity of an individual to contract at the time of his original 
enlistment may not be waived so as to revive the void enlistment.5® No 
ratification of the original contract occurs where the contract is void due 
to lack of capacity.®° As to the latter theory, any inherent powers of a 
military court to exercise jurisdiction over an individual is clearly re- 
stricted by statute and closely scrutinized by federal courts.** The unre- 
strained interpretation of enlistments and membership in the military 
service by the court without regard to federal statutes may be considered 
an unconstitutional usurpation of Congress’ power by both the military 
and civilian courts.®? Moreover, the effect of such unrestrained interpre- 
tation on other constitutional rights of a citizen may not be gainsaid.® 





59. See United States v. Blanton, 7 C.M.A. at 667, 23 C.M.R. at 131. 


60. Barrett v. Looney, 158 F. Supp. 224 (D. Kan. 1957); Ex Parte Hubbard, 182 F. 76 (D. 
Mass. 1910). 


61. See Runkle v. United States, 122 U.S. 543 (1887); Schlesinger v. Councilman, 420 U.S. 
738 (1975). 

62. U.S. Const. art. I § 8; 332 U.S. 316 (1947). 

63. O’Callahan v. Parker, 395 U.S. 258 (1969). 
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Despite these apparent doctrinal misgivings, the United States Court of 
Military: Appeals has persisted in adhering to the doctrine of constructive 
enlistment in some diluted forms, restricted further by the estoppel or 
fairness analysis. The conclusion to be drawn from this casenote there- 
fore, is that the expansive interpretation by the Navy Court of Military 
Review of the doctrine of constructive enlistment as it relates to recruiter 
misconduct is inconsistent with its development by the United States Court 
of Military Appeals. 

In closing, the Navy Court of Military Review should be cited for its 
efforts in grappling with this confusing doctrine of constructive enlist- 
ment. It had the foresight to decide the particular case before it by 
taking into consideration both approaches to this controversial doctrine. 
The court said in footnote 8 of its decision: 





United States v. Harrison 


Pursuing the Russo “fraudulent enlistment” analysis, we have found no recruiter mis- 
conduct capable of preventing the establishment of a valid enlistment contract or of a 
legitimate constructive enlistment upon which to base court-martial jurisdiction. In 
terms of the “‘estoppel’’ analysis pursued by the appellant, we find no recruiter miscon- 
duct capable of preventing the Government from basing court-martial jurisdiction upon a 
clearly established constructive enlistment.* 


Such a finding fully embraces the confusion surrounding the 
constructive-enlistment doctrine and provides an adequate warning of 
caution for the military practitioner. 








64. 3 M.J. at 1026 n. 8. 
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DEFINING INTERNATIONAL AGGRESSION: THE SEARCH FOR WORLD 
Peace, A DocuMENTARY History AND ANALYSIS 


By Benjamin B. Ferencz. Dobbs Ferry: Oceana Publications, 
Inc.: 1975. Two Volumes: Pp. Vol. I, xx, 558: Vol. II, xii, 626. 
$75.00 the set. 


Professor Charles Cochran* 


AT A PLENARY meeting, on 14 December 1974, the General As- 
sembly of the United Nations adopted by consensus the draft resolution 
on the definition of aggression. To comprehend the new definition, how- 
ever, it is not sufficient to merely read the manuscript. The definition 
which was approved by the General Assembly was the culmination of 
efforts extending over 50 years. The earlier efforts of the League of 
Nations, as well as the United Nations, to reach an acceptable definition 
need to be examined by any careful scholar or decision-maker. Benjamin 
B. Ferencz has, by his contribution of these two massive volumes, made 
this task much lighter. 

This work consists primarily of a collection of various documents that 
are pertinent to the definition of aggression from the establishment of the 
League of Nations through the Report of the Sixth Committee of De- 
cember 1974. In fact, only 44 pages, excluding footnotes, of the 558 pages 
of volume one are devoted to the author’s analysis. The remainder con- 
sists of a reproduction of documents selected by Mr. Ferencz, beginning 
with the Covenant of the League of Nations and concluding with the 
judgments of the International Military Tribunal for the Far East at the 
conclusion of World War II. Volume two also has less than 50 pages of the 
author’s analysis with the rest of the volume’s 626 pages given over to a 
reproduction of various UN documents and materials relevant to the 
subject. 

The major value of this work is that it provides such convenient 
accessibility to most of the germane documents for any jurist or student 
interested in the subject. Most of these documents can be found in any 
college library of even modest size. It should be noted that the reproduc- 
tion of documents in consecutive order, without any comment about how 
each is related or the significance of the progression in the wording in 





*Professor Cochran is a professor of Political Science at the United States Naval 
Academy. He received the B.S. degree from Mt. St. Mary’s College in 1962, the M.A. 
degree from Niagara University in 1963, and the Ph.D. degree from Tufts University in 
1969. 
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successive drafts, can be rather uninformative. That is, it would have 
been helpful if Mr. Ferencz had included a paragraph or two on each 
document explaining why and how it is relevant to the emergence of a 
consensus definition. 

Benjamin Ferencz was a former Executive Counsel at the Nuremberg 
War Crimes Trials and was an observer at the Fourth Special Commit- 
tee’s meetings. He, therefore, has had a long and abiding interest in the 
problem of the need to prevent the recurrence of the events which made 
the War Crimes Trials necessary. Many at Nuremberg hoped that some 
day there would be a permanent judicial-type machinery with interna- 
tional authority to cope with disputes which give rise to offenses against 
the peace and other crimes against humanity. At the conclusion of World 
War II, governments were too engrossed in what appeared to be more 
immediate problems to be diverted by the views of idealists. 

The issue of a definition of aggression was, in fact, first raised in the 
League of Nations in 1923 and was revived in the United Nations by the 
Soviet Union in 1950. The proposal of the Soviet Union was based upon 
their definition submitted at the Disarmament Conference after World 
War I. Several states opposed the Soviet Union’s proposed draft by 
maintaining that the determination of the aggressor would be left to the 
discretion of the Security Council as indicated by the Charter of the UN. 
The United States also noted that the proposed definition lacked any 
reference to indirect aggression, such as subversion or inciting civil 
strife. The Canadian delegate further objected that the Soviet definition 
failed to designate land blockade, such as that of Berlin by Soviet troops 
in 1948, as an act of aggression. The problem was ultimately given to the 
International Law Commission. Subsequently, four Special Committees 
on the Question of Defining Aggression were instructed to deal with the 
matter. 

The fourth committee was established in 1967 to deal with the ques- 
tion, and after seven sessions, reached a consensus of a definition of 
aggression in 1974. It was generally accepted in the General Assembly 
that the definition fell far short of the aspirations of many states. Mr. 
Ferencz suggests that by the time the final session of the Committee had 
ended, it “had generally been accepted that there should be a definition 
of aggression.”’ ' Consensus was reached on a definition of aggression 
only in the strict sense of the term. That is, the aggressive acts cited in 
the definition include the obvious cases of “invasion,” ‘‘attack,” “bom- 
bardment,”’ and “‘blockade,”’ but does not attempt to include ideological 
subversion or the fomenting of civil disorders. And here, agreement was 
reached on the phraseology of aggression but not on the meaning of the 
words. 





1. Ferenez, Vol. II at 11. 
2. Ferencz, Vol. II at 12-13. 
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The definition also failed to deal with the more subtle problems such 
as: whether the definition applied to political entities not recognized as 
states, what would be the legal consequences of aggression, and what role 
should be assigned to “‘aggressive intent.” 

The Committee agreed that the Security Council under the Charter has 
the authority and discretion to determine when aggression has occurred. 
The definition is to serve as a guideline to the Security Council. It is also 
hoped that the definition might serve the purpose of mobilizing world 
opinion in the case of aggression to oppose the aggression and to come to 
the aid of the victim. If the definition had that effect, it would discourage 
a potential aggressor from taking any of the proscribed acts. If the 
aspiration of world peace is achieved, it is doubtful that the ‘“‘consensus 
definition” of aggression could be credited as a significant step toward 
the attainment of that goal. 
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GOVERNMENT BY JUDICIARY: THE TRANSFORMATION OF THE Four- 
TEENTH AMENDMENT 


By Raoul Berger. Harvard University Press: 1977. Pp. 418. 
$15.00 


Lieutenant David A. Acton, JAGC, USNR* 


FORMER CHIEF JUSTICE Earl Warren was frequently asked, after 
his retirement from the Supreme Court, which decision he felt stood out 
as the most significant judgment rendered by the Court during his sixteen 
years of tenure. His choice, Reynolds v. Sims, the landmark decision in 
statehouse reapportionment which enunciated the ‘“‘one man, one vote” 
principle, surprised many observers of the Court, although the case is 
unquestionably among the most far-reaching statements of law ever made 
by the Court. Brown v. Board of Education, watershed case of desegrega- 
tion law, is apparently the more popular choice as well as a more widely 
publicized opinion, although just as far-reaching in impact and funda- 
mental in principle as Reynolds. There is no dispute that both cases 
epitomize the style of jurisprudence which was generally characteristic of 
the approach of a majority of the Supreme Court during the Warren era to 
issues of constitutional magnitudé, a style now commonly labelled “‘judi- 
cial activism.” 

Raoul Berger has carefully eschewed adopting either side of the forego- 
ing controversy in his latest work, Government by Judiciary: The Trans- 
formation of the Fourteenth Amendment (Harvard University Press, 
1977). Instead, Berger attacks with minute and painstaking detail the 
underlying theory of jurisprudence which sanctions the enunciation of 
decisions of great sociological magnitude without regard for the 
philosophical contradictions between such decisions and the original 
intent of the law allegedly ‘‘applied’’ or interpreted in such cases. 
Berger’s attack is focused upon Brown and Reynolds, but he places the 
entire theoretical framework of “‘judicial activism” under fire. 

The author is perhaps best known as a legal scholar with acknowl- 
edged expertise in the field of constitutional law. A professor first at the 
University of California, and more recently at Harvard University as 
Charles Warren Senior Fellow in American Legal History, Berger was 





*Lieutenant Acton currently is serving in the Investigations Division of the Office of the 
Judge Advocate General. He received the J.D. degree from the University of Miami in 1977. 
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cast into general public prominence outside academia through his two 
timely constitutional treatises, Executive Privilege: A Constitutional 
Myth (1974) and Impeachment: The Constitutional Problems (1973). Yet, 
Berger was for many years a practicing lawyer before he settled into 
academic life, a fact which Government by Judiciary clearly reflects. 

This book is unquestionably the brief of an accomplished attorney. As 
such, it should be approached seriously rather than as light reading. It is 
not an easily read narrative, but a tedious and lengthy (418 pages) exposi- 
tion of Berger’s extensive research into legal archives, written in the 
pedantic style of law review articles with the characteristic extensive 
footnoting at the bottom of nearly every page. Presented thus, Govern- 
ment by Judiciary is a potentially useful source of reference for the 
scholar examining this field, or the advocate interested in advancing 
Berger’s philosophy in court. The book is relatively comprehensive in 
scope and well-documented at every step. A reader must always be 
aware, however, that it is not a purely objective review of history that is 
presented, but a report of the events and viewpoints intended from the 
outset to yield conclusive proof that the judicial activism practiced by the 
Warren Court in fourteenth amendment interpretation is completely at 
odds with the intentions of the provision’s authors. The usefulness of the 
book as a general source of reference is therefore somewhat limited, 
although it is certainly a work of major legal scholarship. 

At the outset, Berger notes his own ideological agreement with the 
reforms accomplished in political equalization and racial desegregation 
by Reynolds and Brown. The distinction he draws, is between the value of 
these products and the acceptability of the process which produced them. 
The apparently logical approach of cautious, complete consideration of 
all consequences yielded by different decision-making processes, rather 
than consideration of each process in light of only that result which 
providentially “fits” one’s own ideological preferences, is not the position 
Berger advocates, despite passing reference to such considerations in the 
final chapter. He aims, instead, to have adopted a rigidly doctrinaire 
interpretation of the Constitution adopted, without regard for the passage 
of time or the scope of any consequences which might flow from such a 
narrow scheme of judicial decision-making. Consequently, the thrust of 
Government by Judiciary is not simply that courts should turn away from 
“judicial activism,” but that courts should be bound inextricably by any 
expression of the intention of the legislative majority. 

In order to understand Berger’s treatise, one must first accept a 
threshold argument, without which the balance of Berger’s posi- 
tion collapses into so much wishful thinking. Berger depends upon the 
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“‘well-settled”’ legal principle of constitutional interpretation which, he 
postulates, requires the interpreter not only to resort to any and every 
contemporaneous expression of a majority of the legislative body which 
enacted the provision in question, but also to be constrained by such 
writings and utterances as though the words thus spoken or written were 
a part of the questioned resolution itself. In cases of interpretation of the 
fourteenth amendment, that principle requires resort to the speeches and 
writings of both Houses of the post-Civil War Congresses, and to the 
similar expressions of opinion by ratifying State legislatures, although 
Berger curiously omits any references to the latter. Such historical in- 
quiry under Berger’s theory does not generate some potential sources of 
guidance which one may discard as interesting but outdated relics, but 
yields limits which bind subsequent generations to the moral and legal 
doctrines which were in vogue when the provision was first penned. 

While this doctrine is surely harsh, Berger does make a very salient 
point: “Historical analysis must proceed from the 1866 facts, not reason 
backward from 1970 predilections. . . . Because we dislike a policy today, 
it does not follow that it is unconstitutional.’’ The larger and more impor- 
tant political and institutional question, however, seems to be whether we 
should bind the Supreme Court to a role of legal archivists, fettered by 
century old principles, or free the Court to act as statesmen, to review old 
doctrines and discard those found wanting by present moral and legal 
standards. Admittedly, as Judge Learned Hand enunciated, “if we do 
need a third [legislative] chamber, it should appear for what it is, and not 
as the interpreter of inscrutable principles.” It is Berger’s point, however, 
that such a role for the Supreme Court, either openly or covertly, is 
simply wrong, although he devotes far less space to the support of that 
conclusion than he does to prove that the Court has in fact adopted such a 
covert legislative role over the past few decades. 

Whether the U.S. Constitution comes with an implicit merger or inte- 
gration clause requiring resort first to the facial wording of the document 
with permissive, rather than required, reliance upon other contem- 
poraneous utterances to resolve ambiguities, is an issue that has not yet 
been clearly resolved by the Court. Such a broad declaration of principle 
might, in fact, be beyond the capacity of the Court to enunciate in any one 
opinion. Raoul Berger has grappled with the issue, however, 
and concluded that it is unsound. Despite the historical evidence he has 
expertly marshalled together in Government by Judiciary, he is in a 
minority among legal scholars and jurists on that position, without pros- 
pect for soon persuading the majority to adopt his view. 
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